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IN THE DISTRICT COURT OF THE UNITED STATES 
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) 
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) 
v. ) 
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BOYD WALTON, JR., et ux., et al., ) 
STATE OF WASHINGTON, Interv. Deft.,) 
) 
Defendants. ) 
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) 
) 
) 
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defendants Walton, et al., appearing by Mr. Richard B. 
Price; the defendant, State of Washington, appearing by 
Mr . Charles B. Roe , Jr . , Miss Laura Eckert and Mr. Robert E . 
Mack ; the plainti ff,United States of America , appearing by 
Mr. Rober t M. Sweeney, Mr . Bill Burchette and Mrs. Judith 
Cor bin ; 
WHEREUPON, the following proceedings were had and 
testimony taken, to wi t: 
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March 21 , 1978 
9 : 30 A.M. 
THE COURT : Good morning. 
COUNSEL IN UNISON : Good morning , Your 
Honor . 
THE COURT: Cl erk, c all the cas e , please . 
THE CLERK OF THE COURT : 3421, Co l v ille 
Confederated Tribes v. Boyd Walton , Jr . , and t he 
State of Washingt on , Int ervening Defendant, consoli-
dated with 3831 , United States of America v . Wi ll iam 
Boyd Walton , et al . 
THE COURT : I s the Government ready t o 
proceed? 
MR. SWEENEY : Your Honor , yes , we are. 
Since the last time we had the t rial , t here has 
been a realignment o f the seating arrangement and 
we are now over here . There are sort of irreconci l able 
differences between t he United St a t es and t he State 
of Wash ington and so we have had a peaceful 
dissolution . 
THE COURT : But it is the same c ounsel . 
MR. SWEENEY: Yes , Mr . Burchette and Mrs. 
Corbin. 
THE COURT : And , Mr. Pr i ce , are the Waltons 
prepared to go? 
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MR. PRICE: That is correct , Your Honor. 
THE COURT: And the State , do we have the 
same alignment . 
MR . ROE : That is correct , Your Honor. 
THE COURT : Thank you, Mr . Roe . And the 
Tribe hasn't changed , has it? 
MR. VEEDER: No . 
THE COURT : All right , gent lemen , we will 
proceed . I am not sure who is ready to lead off . 
MR. SWEENEY : We were anticipat ing that 
there would be some presentation of arguments on the 
motions that were made at the end of the trial last 
month . 
THE COURT: Very good. 
MR. PRICE : I had made a motion, Your 
Honor, to dismiss on the basis of indispensable 
parties and, as such , it is my understanding that 
that was the one t hat was originally briefed and 
we would lead with that and go into other motions 
with regard to summary judgment . If I may proceed. 
THE COURT : Al l right, you may proceed. 
MR. PRICE : May it p l ease the Court , 
counsel, I would like to make one point, Your Honor, 
if no other this morning. 
The motion to dismiss is made by me as a lawyer 
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which is defined as one learned in the law , rather 
than as an attorney entitl ed to represent a client. 
A motion to dismiss, if grant ed , may no t be 
in the Waltons' best interests, but they are wi ll ing 
to take their chances on the availability of the 
water suppl y even without court-ordered prot ection 
rather than try and litigate this case as a Supreme 
Court test case that doesn't have the essentia l 
ingredients for resolut ion. 
I, on their behalf , am concerned of going the 
full dis t ance only to have Justice Rehnquist or 
somebody else state where are the necessary parties 
in this case, where are the appropriate actions by 
the Secretary of the Interior which every other 
court which has directed itself to this question 
has said must act before we are going to step in 
and try and fil l any void. 
I am not an intellectual. I have difficulty 
in adequate l y advancing a t heory or cause, but I 
have no trouble in having a good capacity for 
anticipati~g the ultimate resolution of a particular 
cause. 
I have a gut reaction, a term used in law school, 
that we are engaged in an act of futility and 
frustration. 
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Testimony to date by both the Government and 
Tribes hydrologists that due to the Tribes ' pumping 
act ivities to the north of Wal ton that the 
underground aquifer has been extended further 
northward beyond its natural limits . That extension 
affects t he hydrolo gy and the downs t ream users in 
that water that would otherwise flow out of t he 
No Name Creek aquifer, is now f l owing into it . 
I t is not for me to determine t he s ignificance 
or the impact on the downstream users whe t her that 
may be inf initesimal , great , or otherwise . The 
testimony is that there is an impact there . 
I have to assume t hat it woul d have an effect 
on users outside the No Name Creek aqu ifer but I 
can ' t argue about the quantitative effec t . 
We may say that that is well and good and that 
there is no problem to the downstream users in the 
Omak Creek hydrologic system. I am sure that cavalier 
a t titude might come as a rude awakening t o the 
downstream users who are not party to this action . 
~tr. Veeder asserts that we have a pretrial 
order that confines this litigation t o the No Name 
Creek aquifer . What he doesn't say is t hat a t the 
time the pretrial order was drafted t hat the 
hydrologists hadn ' t discovered this particular 
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phenomenon in the system . 
I have a g u t react ion that somewher e along the 
l ine some court , i f no t t his one , is going to wonder 
about litigating the interests of affect ed persons 
who are not part y to this action , as wa s stated in 
United States v . Alexander a nd as c i t e d in my 
supplemental brief . But my purpose is n o t to 
regurgitate my memorandum , but try and c apture t he 
s pirit of what is h appening in t h is cas e . 
Mr. Veeder assert s that this cas e only relates 
to the No Name Creek aqu ifer and no other. If that 
is true , Your Honor , I am going to s ugges t that we 
continue this act i on as i t relates to t he defendant , 
Waltons , borders on the uncons cionable . I use t ha t 
word advi s edl y . I didn ' t use the word and don ' t 
intend to use the word "absurd ," because this 
litigation is not absurd . These are important 
questions and t hey are import an t issues at stake , 
but with regard t o defendant , Walton , t hey a r e 
unconscionable . A case , e ven with t he important 
issues at stake , c an no more be litigated in the 
face o f a non- justiciable controversy than a l ittle 
case with little at stake economically , but with 
true adversaries . 
What I am ge t ting at is t hat a settlement 
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proposal had been made by the Waltons to the 
Government and to the Tribe probably every year 
that this case has been pending, seven or eight 
years . Contrary to Mr . Veeder ' s assertions about 
his difficulties in deal ing with the Government 
in the past, the Wal t ons have always faced him 
directly with their settlement negot iat ions. 
These set tlement offers have been made by my 
clients not because they are c oncerned abo ut the 
legal ity of their pos ition and that somehow t hey 
wi l l prevail in this action because we are satisfied 
with the l egal position we have taken . Even more 
important is the fact that the U. S . Government has 
considered, has been prepared, and there have been 
meetings in Washington , D. C. and numerous places 
t o consider this settlement, and there is nothing 
holding up the settlement except for peculiar provision 
of the act that restor es the land to the Col ville 
Tribe in 1956 which provides that the Gover nment 
may procure not onl y land but water rights for the 
Tribes, for the Tribes' benefit and hold it in 
trust for t he Tribe . There is one provision at 
the end of t hat particular paragraph that says that 
the Government must have the Tribes ' approval before 
it can do that. 
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The Tribe has come before this Court in what 
I consider, through Mr . Veeder, a very unusual 
capacity and has asserted in open court that they 
are not desirous of pursuing a settlement and have 
no intention of agreeing to the United States 
Government purchasing this land for their benefit. 
It was my understanding in law school, it is 
my understanding from Mr. Veeder's assertions in 
his l atest brief , that this Court , any court, 
especially this Court , is not in the business of 
rendering advisory opinions. 
If the Tribe gets t he land, the Government is 
allowed to buy that Walton l and, and the Tribe gets 
it and gets the wa t er that goes with it, what else 
could this Court be doing but rendering an advisory 
position with respect to some issues that the 
Tribe wants to raise far outside the scope of this 
litigation , to-wit, their Water Code. 
THE COURT : Well, Counsel , assuming what 
you are saying is right, how do I get around the 
provision that you have a l ready a lluded to in the 
statute that the Tribe must give its consent to the 
acquisition? If they withhold it, can I adjudicate 
or look behind their reasons for withholding their 
consent? 
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MR . PRICE: I understand that puts Your 
Honor in an extremely diff icult position and I tried 
to put myself in your pos i tion as I was formulating· 
this argument , and at that point I decided that I 
don ' t think I ever want to become a federal court 
j udge, I think , is where I am finding resolution . 
I f I can just proceed in t hat regard , all I can 
do is corre l a t e it t o some other principles that I 
understand of law . 
THE COURT : Go a head. 
MR . PRICE : The Tribe objects to the 
settlement on the basis they feel it wil l deprive 
them o f their day in court, but what is their day 
in court? This case started to enjoin the Wal tons 
from using water because they wanted it f or use in 
the No Name Creek aquifer. If they get the land 
and they get the water, what else can this Court 
do? 
This has to mean that the Tribe is looking for 
something much broader than liti gation of waters in 
No Name Creek aquifer and a t some point Mr. Veeder 
is going to have to accede and admit that , and t hat 
comes down to they want an adjudicat ion of a water 
code, propriety and legality of a wat er code t hat 
affects every person on that reservat ion, not j ust 
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Mr . Walton. If this Court proceeds to render an 
advisory opinion between the Tribe and the Government 
who are not adversary parties in the legal sense, 
maybe in the practical sense they certainly are , there 
are going to be a lot of allottees, a lot of 
homesteaders, a lot of successors to allottees, a 
lot of Tribal members who are going to be sorely 
and rudely awakened as to what may have happened 
to them when they were not before this Court to 
espouse their interest in the propriety or legality 
of t he Tribal Code which affects them which many of 
those persons have no say in the formulation of that 
Code and I think in that regard Oliphant is going to 
become very important in this Court ' s decision . 
The analogy is , however, that a party has to 
come into court with clean hands. That is an equit able 
doctrine. A l egal doctrine is that one party may not 
prevent another party from performing a duty which 
is required and then come into court and ask for 
damages or seek in junctive action claiming that the 
other party didn 't perform. That , again, is not 
directly on point . I am trying to analogize a 
legal principle that one party is preventing a 
settlement of this case. I don ' t know how to express 
it because it was just something that in my legal 
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training came to my knowledge that if a case can be 
settled, it ' s susceptible of s e ttlement, the fact 
that one party says I don ' t want to agree to it , and 
yet that settl ement gives the party , the plaintiff 
that is asking for the relief , everything t o which 
he is ent i tled , I t h ink the Court has the pero gative 
and the power to say , gentlemen , I will hear your 
settlement proposal at such time as you are able to 
put it together and not go forward with the l itigation , 
so as to merely render an advisory opinion . 
I think that this Court has the power to give 
some direction and actually order the powers of the 
parties to enter into the negotiations t hat would 
settle this case , particularly where it is totally 
to the benefit of the Tribe . It is no expens e t o 
them . The Government is offering to pay t his money 
at no expens e t o the Tribe . 
As I s aid, my gut reaction is , somewhere along 
the line , some court is going to say , what i s this 
process we are going through? 
THE COURT : Well , Counsel, if I hear right , 
you are raising two questions that may be independent 
questions . One , is the matter of a possibility of 
s e ttlement in which the Court should intercede to 
attempt t o terminate the litigation , and the second 
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and a very serious question, is whether in the whole 
matter of adjudication of the water rights of the 
watershed do we have all of the necessary parties 
before us. If there are other allottees or other 
people whether they be in No Name Creek or in the 
Omak Creek watershed which may have joined, as you 
have indicated, we may not have all of the proper 
parties before us to make complete adjudication. 
The question I want to ask is, how does the 
Colorado River case fit into this? I'm a little 
hazy on it now, but none of you have approached· 
this in your briefs, as I recall it, and I think 
t hat is the latest statement by the United States 
Supreme Court, is in t he Colorado River case, where, 
as I recall it, they said somebody has to make the 
adjudication, and they permitted under the statutes 
to go back and have the state which had the best 
tool, so to speak, to do this whole job, said go 
back and let them make a complete adjudication. 
Now, I may be misreading. It has been qui te 
awhile since I read the Colorado River case , but 
isn 't there something in that Supreme Court lesson 
to us that maybe there is a better way to handle 
this? 
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upon a very important item, and that is why Mr . 
Burchette when he made his motion for summary j udgment 
referred to the Aiken case , reluctantly . 
I bel i e ve Your Honor ' s suggestion has a great 
deal of merit. I b elieve that why the part ies have 
not referred to i t at this point is that t he State 
has n ot sought an adjudication , general wa t er 
adjudication, on those waters at this point. Were 
they prepared t o proceed , which they may well be , 
and Mr . Roe c an speak to that , then I think Your 
Honor ' s cons ideration is a very important one and 
a very relevant one at this point in time , but the 
only reason I can suggest that we have not dealt 
with that issue directly is that the Stat e has 
not sought a t thi s point that general adjudi c ation . 
I gue ss, in s ummary -- I probabl y have t a ken 
more of the Co ur t ' s time than I should -- t ha t Mr . 
Veeder wil l have to agree that purchase of t he 
Walton ' s land by the Government for the Tribe would 
not only put to rest once and for all the di s pute 
over the claims to the waters in No Name Creek 
aquifer but that it will not deprive the Tribe of 
its day in court to litigate directly against the 
Government with respect to this void . 
The Tribe is here under the auspices t hat t here 
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is a void on the Reservation because the Secretary 
of the Interior will not act . Now, the Government, 
through t-1r . Sweeney , is this morning going to present 
you with an affidavit from Secretary Andrus that 
based on the Be l Bay case on the coast , he has 
directed h is o fficia l s to forthwith promu l gate and 
issue rule s regu lating water on the Reservation, 
and I think that is going to throw t his case into 
somewhat of a turmoil , because one of the points 
that I make in my motion to dismiss is that in every 
case that I can find in the federal system up to the 
Supreme Court , is that when there has been a dispute 
over water , competing uses of water , the courts have 
continually referred back to 25 U. S . C . 38 1 a nd s aid 
unti l the Secretary of Interior acts , we are no t in 
a positio n to fill that void . 
I think at this point if the Secretary o f 
Interior indicates to this Court and repre s ents t o 
this Court t hat he is prepared to go ahead and try 
and fill that void , we should most certain l y have 
his word on it before we try and go ahead and 
adjudicate something that may not be relevant , 
pending his decision in that matter . But Mr . 
Sweeney can speak to that . 
Again , I suggest that the motion to dismiss 
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has merit on several issues , both the lack of 
promulgation of rules under 381 , the lack of 
indispensable parties, and as Your Honor suggests, 
probably a better way to adjudicate this through 
the State , and thirdly , a settlement that I find 
I use the term again - - unconscionable to proceed 
to litigate when an of f er has been made to give 
the Tribe everyt hing they asked for in this 
adjudication. 
Thank you , Your Honor. 
THE COURT : Mr . Veeder, do you want to respond 
first? 
MR. VEEDER : We l l, I really don ' t want to 
respond, because I well, I won ' t say it . 
I regret that Mr. Price continues to allude to 
me, Your Honor . I think the issue is far more 
important than my presence here, but I think that 
it is essential for me t o bring to Your Honor ' s 
attention and to the record of this Court that the 
motion to dismiss as presented by Mr. - - by counsel 
f or the Waltons , related to the lack of indispensable 
parties in these consol idated cases . I do not 
perceive that the issue of settlement is before Your 
Honor . I will say, however , in regard to the proposed 
settl ement, as raised by Mr. Sweeney , that the 
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Colville Confederated Tribes in September of 1970 
invoked this Court ' s jurisdiction t o resolve what 
they perceive to be and I note to be one of the 
most serious issues conf ronting the Tribes , and 
they invoked this Court ' s jurisdiction very properly . 
I think the cases are immensely clear that a party 
has a right to invoke. It isn ' t a matter of p l easure 
by the Court . I think t hat they did have the righ t 
to come here t o ask for relief , and t hey have done 
that . They did eight years ago , really , and for 
that reason I submit , Your Honor, that the issues 
as are pending here involve the right of the Colvi lle 
Confederated Tribes to challenge Mr . Walton ' s 
monopolization of the waters of No Name Creek aquifer 
as has transpired with the irreparabl e damage as 
suffered by the members of the Colvil le Confederated 
Tribes , as the record is now showing. 
For that reason , I submit, Your Honor , that the 
issues that are here relate t o the adjudication of 
one party as against another , a very appropriate 
method to resolve conflict ing issues in an area of 
short water supply, and there is nothing new about 
t hat . 
The fact that the Aiken decision did apply what 
is referred to as the McCarren Act to Indian rights, 
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and I totally disagree with the concl usions there , 
does not in any way affect this Court ' s jurisdiction 
nor does it deprive the right o f the Tribes to be 
heard in this Court. I think that on the face of 
the decision itself, that matter is very clear . 
So, I don 't be l ieve I need to labor the Aiken decision 
any further in which, in Water Dist rict No. 7 in the 
state of Colorado, the court held that --
THE COURT: We ll, Counsel, just a minute. 
As counsel and as an advocate you have every right 
in the world to disagree with the Supreme Court , but 
I don't think I enjoy that same privilege . 
MR . VEEDER : I simpl y observe, Your Honor , 
that I disagreed with it, but I submit a l so that the 
decision is very, very clear, Your Honor , on its 
face that there is t he right of the federal court 
and , indeed , the obligation to hear, under the 
circumstances that prevail here, the Colville 
Confederated Tribes and the presentment of their 
c l aims . 
Now , I believe that is an issue that is here to 
be considered . Does this Court have jurisdi ction? 
The answer is, obviously , yes. Now, the remand in 
the Aiken case is very clear also. It was a unique 
and unfortunate circumstance, in my view, that there 
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was a paralleling adjudication case in the state of 
Colorado that had been ongoing for a great many 
years, and the court says, now, I observe that these 
parties are before the court . I see no reason why 
the State shouldn ' t continue jurisdiction and proceed 
to render a judgment, but it also said that the 
federal court did have jurisdiction and, indeed, many 
cases are going forward at this moment in the federa l 
district courts across the western United States, 
and I certainly think it is the Tribunal where the 
Indians want to be , and I think they have the right 
to invoke this Court's j urisdiction. 
The fact that I'm critical of the Aiken decision 
just is part of maybe my makeup, Your Honor, but may 
I proceed to two or three other things , and I don't 
know what the time limitation is on this, Your Honor, 
in regard to argument, but I will hurriedly go through 
this. 
The issue in regard to settlement which I think 
is clearly beyond the scope of the motion that was 
filed, is this : The Colville Confederated Tribes 
have expressed their desire to have this case 
adjudicated. They have no desire to see payment made 
to Mr . Walton for irrigated land, l and with water 
rights , when, as a matter of fact, it is their 
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position and they have invoked this Court ' s 
jurisdiction to decide the issue, that Mr . Walton 
has no water rights at all. That is not an advisory 
opinion. They are be f ore this Court with a genuine 
issue. 
Now, politically, it might be desirable for 
those who oppose the Col vil l e Confederated Tribes 
to try and get the nationa l government to take money 
out of the Treasury to pay for irrigated l and when , 
in trut h and in fac t , we think that the Walton land 
does not have water right s , and I think the Colvil l e 
Confederated Tribes , a sophisticated , well-managed 
Tribe, has the right to say , we do not want t o have 
this settlement rammed down our throats by a 
bureaucracy that may see fit t o do so. 
THE COURT : Counsel, woul d the Tribes ' 
a t ti t ude be any different if this Court were to take 
t he position that Mr . Walton does have some rights 
of water? 
MR . VEEDER : I don ' t think so , Your Honor. 
I thi nk the Colville Confederated Tribes are in this 
position : They want to know whether Mr . Walton has 
any rights at a l l, which they deny, but if Mr. Walton 
has some rights, Your Honor, what is the measure of 
those rights? That is the issue. If Mr. Walton did 
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succeed to some interest when he purchased this land, 
what is the measure of those rights? That issue has 
to be decided. This is a normal issue among parties 
who are claiming adversely one to another . I deny 
the man has any rights, title or interest, but , if he 
does , I am going to have the Court resolve that issue , 
and that is where we are today. 
I submit to Your Honor that we have before us 
and there is evidence in the record now that when 
Mr . Walton began using water he diverted away from 
Indian lands that his t orically had been irrigated 
and that is certainly a justiciable issue and it is 
certainly an issue that is crying to be resolved, 
and that is why we are here today , and that is why 
the Colville Confederated Tribes which is confronted 
not only on No Name Creek but on many other creeks , 
where a non-Indian left with sufficient funds to 
develop the land, is drying up the land of Indian 
people or precluding t he development of Indian lands 
that are vastly in need of water just exactly the 
same way as the allotments north of Mr. Walton, and 
I submit to Your Honor that that is the i ssue. We 
deny that Mr . Walton has any rights, but if he does 
have rights , we most assuredl y assert that he has 
no right to monopolize the entire flow of the stream 
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as he has done. That is the issue here, Your Honor, 
and I respectfully submit that the adjudication of 
those rights , it does not involve an advisory opinion 
as suggested by counsel for Waltons, rather it is 
going to one of the most justiciable issues ln 
western United States involving the right of one 
land owner to monopolize and destroy the others. 
That's where we are. 
Now, I wish , once more, Your Honor , to allude 
to some facts that I believe transcend the area of 
the indispensability of these parties that are 
alleged not to be here. 
It has been suggested by counsel f or the Waltons 
that it is the posit ion of the Tribe that by pumping 
water from the Omak -- from the No Name Creek 
groundwater aquifer and basin, t h at in some matter 
they induce water from Omak Creek that would not 
naturally enter there . 
We deny that . Our proof will sustain our 
position that while there is a natural affluence, 
a natural increment , a natural i nfiltration and 
percolation of some water from Omak Creek, the 
operation of the groundwater basin by the Colville 
Confederated Tribes does not induce an increased 
quantity of water. 
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Now , we got i nto a factual situation there and 
I t hink t his trans cends the area of t he partia l 
summary judgment , but I do believe i t is extremely 
i mportant to state i nto the record now and have it 
underscor ed that the Col ville Confederated Tribes 
deny that there is such a hydro l ogic al interrelation-
ship between Omak Creek and No Name Creek that 
additional pumping would induce or capt ure water 
from Omak Creek that would not natural l y enter i nto 
t hat Basin . I think it transcends , as I said before , 
the issue before t his Co urt on partial s u mmary 
judgment , but t he issue was raised by Co unsel and 
I am re sponding to him . 
I bring t o Your Honor ' s attentio n an additional 
factor that I went into some detail with Counsel 
for the Waltons yesterday. 
The Colville Confederat ed Tribes planned to 
offer into evidenc e the titles in this case. The 
Waltons ' Counsel s aid , do you want to know that all 
of the interests o f the a l lottees woul d be before 
this Court? We now have 10 year leas es on a ll of 
the properties, that is, the allottees acting in 
total have now entered into ten-year leases wit h 
the Colvi lle Confederated Tribes and by those leas e s 
have agreed to b e represented in thi s Court by t h e 
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Colville Confederated Tribes . 
Now, we will offer in evidence the exhibits 
marked by the Colville Confederated Tribes as No. 3 . 
We also have added this morning and Your Honor hasn ' t 
seen that, a certificate that all of the interested 
allottees , and there are a large number of them , have 
joined in the ten- year leases and have agreed to be 
represented here by the Tribe and, accordingly , I 
offer into evidence , Your Honor , at this time -- and 
counsel have all seen them -- the titles for Allotment 
506 which is the top allotment in green there . The 
second allotment is 892 . The two lower allotments 
are 901 and 903. They have been marked -- well, they 
haven ' t been marked for identification . They are with 
the Cl erk here, Your Honor, and I pass them up to you 
to see them . 
Counsel has advised me he is going to object to 
these and I'm expecting an objection . 
THE COURT: Well, before we get that far , 
we already have the plaintiff ' s three . 
THE CLERK OF THE COURT : Excuse me , let me 
show you . 
MR . VEEDER : Your Honor, that would conclude 
this phase of the argument on the indispensability of 
the parties and, as I understand it , the Department of 
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Justice will proceed with their motion for partial 
summary judgment . 
THE COURT : Well , first , does anyone else 
\vish to respond to Mr. Price ' s motion on behalf of 
Mr. Walton? 
MR . PRICE : Your Honor , before that h appens , 
may I respond one minute. I would take no more . I 
would like to try and get Mr. Veeder and I int o a 
direct confrontation as to my question about settle-
ment , would it or would it not put to rest the issues 
in this case of giving the Tribe the water they want 
for the No Name Creek aquifer without trying to litigate 
the entire Reservation as to the propriety of a water 
code? 
THE COURT : All right. 
MR . PRI CE : And I would like Mr . Veeder to 
respond to that , even though he may make object i o n 
to the fact that it may come out of the tax coffers 
of this country , that if the land were purchased for 
the benefit of the Tribe, would that not put to rest 
the dispute as to the water , alleged shortage and 
whatever uses the Tribe wants to make of those waters 
in the No Name Creek aquifer? 
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NR. VEEDER: I ' m not under oath, Your Honor. 
THE COURT : I understand that. I understand 
t hat, and you don ' t need to respond if you don ' t 
desire to . 
MR . VEEDER : We l l , I thought I had responded , 
but I think it would be wrong if I did respond . We 
have pointed out very clearly , Your Honor , t hat the 
Colville Con f ederat ed Tribes have expressed their 
ownership of t hese rights of the use of wat er. They 
deny that Mr . Walton has any interest . They object 
very strenuously to somebody coming in to offer to 
make a payment to the end whereby the Wal t ons would 
receive payment for something that they do not own , 
and the Co l vill e Confederated Tribes think t hey are 
entitled to be heard on that subject . There are many 
ramifications in addition to the title of the right 
and use of water, and t hose are relative to the 
jurisdiction, although t hose rights of use of water , 
the management of t h e water , the r ight o f the Tribe 
to describe rules and regulations f or the management 
of those waters , and I respectfully submit t hat it 
would be a very , very unusual thing if they coul d be 
forced into a settlement that i s absolutely cont rary 
to their own best interest . 
Now, it may be said that if they can get a ll 
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they could possibly want -- I deny that, Your Honor 
by the proposals that have been made. If he has a 
specific statement-- well, I won't say that -- I 
have no idea what kind and type of settlement has 
been proposed , but I do know this , that the Confeder-
ated Tribes have a right to say , under the prevail ing 
circumstances , we cannot have this imposed upon us , 
and I thi n k that is the answer to Waltons' Counsel. 
THE COURT : All right . l·1r . Roe . 
MR . ROE : Your Honor , before we finish this 
general subject matter, I would like to be heard . 
Whether I follow the Department of Justice , that ' s 
fine with me , but there is a wide range of issues 
that are of concern to the State and we would like 
to be heard on that. 
THE COURT: Well , Would the United States 
prefer to go before the State? 
MR . BURCHETTE: Your Honor , I don 't think 
it would take but a couple of minutes to respond to 
Mr . Price ' s motion , so, if Charlie has no objections , 
I will go ahead . 
THE COURT : Go ahead. 
MR . BURCHETTE : With respect to the first 
issue that Mr . Price raises, Your Honor , if I -- I 
think I am correct in this , he is saying that because 
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there may be some seepage of water from Omak Creek 
into the No Name Creek Valley that we have got to 
join all of the allottees or all of the water users 
in the Omak Creek basin and I think that in the case 
that we cited His Honor in response to Mr . Price ' s 
motion, that is , the Eagle County case , we think that 
is dispositive o f t hat particular issue because to 
have it otherwise , as the Court pointed out, was 
somewhat frivolo us . We can ' t possibly join every 
possible user of a given stream to determine everyone ' s 
water right because , for example , in the Eagle County 
case , the Colorado River flows from Co lorado on down 
and, obvious l y , they couldn ' t join everyo ne. So, 
the Court said you can pick out a certain area and 
you can adjudicate the rights o f those individual s 
within that particular basin and that is exactly 
what we are doing here . 
I don ' t think that an adjudication o f the r i ghts 
in No Name Creek are going to be binding on anyone 
in Omak Creek . They are not parties to this adjudica-
tion . 
So , I think, s i mply stated, it is just not 
applicable, a reason to dismiss this case. All the 
parties that are proper parties and necessary parties 
to this adjudication are being represented in this 
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proceeding . 
I think the second part of Mr . Price ' s motion 
with respect to the fact that the Secretary has to 
act before there can be an adjudication of water 
rights is just simply not so. The cases that have 
been cited refer to the Secretary ' s authority under 
25 U.S . C. 381, but the Court goes ahead and makes a 
determination of the issues before the Court because 
it is an adjudication . The fact that the Secretary 
administers and regulates waters under his authority 
under 25 U.S.C. 381 does not mean this Court should 
not adjudicate water rights. Adjudication and 
administration, obviously , are two separate proceedings 
So, I think with respect to that particular i tem , it 
is without merit as well . 
I would like to take just a second , Your Honor, 
and comment on the Aiken case . 
Now, I made reference to the Aiken case in our 
hearing that we had earlier and I made that reference 
from the standpoint of the fact that the Court was 
saying that the United States in that proceeding 
was representing the interests or the water right 
interests of the tribes that were involved, and a 
McCarren amendment adjudication would include Indian 
reserve water rights, and I agree with Mr . Veeder . I 
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can't agree with what the Court said in that case 
but nonetheless I was fighting it only for the 
proposition that the Government is , in fact , repre-
senting the Indians and the allott ees in this 
particular proceeding . 
I might go one step further because I know Mr. 
Roe is going to allude to t his. Your Honor is 
perhaps suggesting that because of the influence o f 
Omak Creek that we might best handle this in a 
general stream adjudication under the McCarren 
amendment, and I think in keeping wi t h wh a t I said 
earlier, we think that is not necessary but aside 
from that what the Ai ken case was involved in in 
t erms of t his proceeding is the fact that in Aiken , 
as Mr . Veeder said , there was an ongoing adjudication , 
had been going on for a l ong period of time . The 
on l y probl em was that the United Stat es had not been 
j oined as a party. The United States then filed its 
own lawsuit and the Supreme Court is saying in view 
of the fact t hat it was ongoing, in view of the fact 
that the Unit ed St ates only needed t o be joined l n 
that proceeding , it made a l ot of sense to have tha t 
court proceed with the adjudication . 
Such is not the case here . There is no general 
stream adjudication ongoing in the state cour t . This 
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Court does have jurisdiction under 28 U. S . C. 1345 
and the Supreme Court in Aiken specifical l y said 
that you had jurisdiction . 
So , we would contend that it is not necessary 
to throw the rights of the entire reservation in that 
area into question at this time with a general stream 
adjudication , and if t his Court were to decide to 
go forward with the general stream adjudication , we 
would most strenously object to it taking place in 
a state court in view of the fact that you had 
jurisdiction and it ' s been ongoing in this Court for 
a period of years . 
I hope that I ' m-- I 'm trying to explain the 
Aiken case because I really don ' t think it has any 
relevancy, Your Honor , to this particular proceeding . 
I will just comment briefly , Your Honor , on 
the discussion of settlement . 
Mr. Price is right . He has been to Washington , 
has talked with officials from the Department of the 
Interior about settlement, but I think that the big 
point of the discussion arises when you say, " If this 
case is settled ," and that is a big "if" and, as Mr. 
Veeder said, the Tribe is not going to consent to it 
and as we understand the regulations , if they do not 
consent to it, then, it would be no settlement under 
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the settlement proposal that Mr. Price has alluded 
to . 
So, until the Tribe would consent with it , or 
Int erior would advise t he Department of J ustice that 
a settlement has been r eached , we are assuming that 
there are controversies in this case and that this 
case should proceed . 
Thank you . 
THE COURT : Mr . Roe . 
MR. ROE : As I understand it, Your Honor, 
there are -- t he issue we are discussing here is 
a motion to dismiss by Mr. Price on behalf of the 
Wal tons . I also understand that he is, in effect , 
asking for a continuance of this trial , and I want 
to speak to bot h of those issues . 
First of all, with regard to the motion to d is-
miss, it ' s a problem whether all the necessary parties 
are before t h e Court or no t . I think that we do have 
a concern in the same sense that Mr. Price on behalf 
of the Waltons suggests, and that is that there are 
other waters being af f ected by No Name Creek with-
drawals . I think at least there is a substantial 
body of evidence before the Court at this time and 
there are many water users within this so- called No 
Name Creek, but I think No Name Creek now turns out 
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to be a distributary stream of Omak Creek and whatever 
you take out of one distributary creek, you are 
probably going to have an effect on downstream users 
on the Omak Creek. So, I think there is a legitimacy 
in the contention that is made by Mr. Price . I don ' t 
want to repeat it further than to say that we have 
the general concern that -- the bigger concern that 
we have is the reach of this case in terms of the 
application of the law to other individuals who are 
going , if the judgments go wrong, as announced by 
this Court or higher courts, there are individuals 
going to have impacts of a negative fashion . A 
wide range of water users within this system are 
not before the Court and it may well be that somehow 
a court proceeding should be sanctioned to allow all 
of these people to be before the Court and allow 
and they then be a l lowed to have their say with regard 
to all of these significant issues that Mr . Veeder 
talks about . 
Now, I want to mention briefly about a settlement 
because you know that is what we think this case --
the course that we think this case should take, and 
as all in this room know , I think in open court that 
we worked as hard as we reasonably could at the state 
I 
level to achieve some sort of a settlement . It defies 
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reason, from my standpoint, representing the State, 
to know why this case has to be tried , taking a look 
not only at the private monies that have been spent, 
but more importantly, from the standpoint as an 
attorney for the State and a taxpayer in the federal 
government , how much money has been spent in this 
case already , and it may well be that the second 
factor that troubles me is we have turned out --
turned one individual of apparently modest means as 
a guinea pig to determine a whole lot of significant 
issues that need not to be tried in this court , at 
least in this case . 
I should say we have not given up on our efforts 
to reach a settlement . As late as yesterday we were 
in contact with individuals in Washington , D. C. over 
the weekend to see what could be done. We are working 
in good faith in that area. 
There is a second aspect about this that if this 
case were to be settled along the lines that Mr . Price 
is talking about or otherwise, that the legal issues 
involved in this case before this Court and other 
cases, and let me just speak briefly to that to be 
sure that we are both thinking of the same cases . 
First of all , the so-called "wall " theory that 
the State of Washington is most interested in and 
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trying to set aside , that is, that the State has 
no power with regard to any waters located on non-
Indian lands within the original boundary of the 
Reservatio n under any circumstance . That issue is 
up directly in the Chamokane Creek case \¥hich we 
orally argue l a t er this month . It i s a l s o up in 
the Western Di strict of Washington in the Bel Ba y 
case . As yo u know, from the filings by t he 
Department of J ustice , Judge Voorhees , cont rary to 
our views , has issued an order granting a part ial 
summary judgment . On that issue we have asked for 
certification -- excuse me, we first asked for 
reconsideration, and in the alternative , we have 
asked for certification under 28 U. S . C . 1292. 
Sec ondl y , the issues of the scope of reserved 
right s , espec ially as they deal wit h in-stream 
rights for fisheries and that sort of c l a im i s 
clearly be f ore this Court in the Chamokane Creek case . 
The validity of the water code which is an issue 
which is directly before this Court in the case of 
Holly, in the State of Washington v . Yakima Indian 
Nation, and , finally , the issue of whether a purchaser 
of an allotment acquires any water rights is before 
the Court in the Bel Bay case. It may well be before 
the Court i n the Holly case depending on how t he 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 901 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
2.2 
23 
24 
25 
issues develop there . 
In other words , there is nothing special about 
this case that should be saved because of its value 
for precedent making. There are other cases further 
down t he judicial avenues in terms of processes 
that will most likely be determined long before this 
case is determined . 
So , I ' m not sure what role you can take , Your 
Honor, but I hope that somehow you can use your 
good offices to persuade the parties most interested 
in the outcome that, at least at the personal level , 
the practical level , and the money level , to see if 
they can ' t resolve some of their differences and 
come out with some type of a settlement and wha t we 
need in t hat regard is some time . 
The best I can say to you , if I understand t he 
federa l o f ficials that we have been speaking with , 
that there is s till a very serious effort to reach 
a solution outside of the court arena in this case 
and in that regard we would hope that the Court 
would consider the possibility of continuing it so 
that all of these efforts can be resolved one way 
or another . 
The problem came about in this -- I was very 
happy about what happened when the United States moved 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASH IN GTON 
PAGE 902 
1 
3 
4 
5 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
23 
24 
25 
for a continuance when this case was initially set 
for argument earlier this year . The problem was 
that there wasn ' t quite enough time given to the 
parties to try to resolve the issue. 
Now, my memory is that we had three weeks . At 
the same time we were trying to resolve the question 
through out-of-court means, we were also in the 
process of trying to prepare to come be f ore you and 
i t was a kind of a bad set of circumstances where 
neither probably got the best efforts . So , I think 
that there is some hope in that area . 
Now, I want to add one factor that would have 
been raised had you not mentioned i t today and that 
deals with the possibility of a general adjudication . 
As you listen to this case over the last few weeks, 
or few days, it becomes apparent that when we are 
dealing with No Name Creek, we are only dealing with 
a part of a water regiment that is much broader . 
With that in mind , I can represent to you , Your 
Honor , that we at the State level h ave been taking 
very seriously into account the possibility of 
bringing a general adjudication , not for the primary 
reason of attempting to hold this case up only , 
but to resolve the situation on that creek so that 
all the parties will know what their rights are , 
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one as against another in a correlated fashion and 
this case is not going to accomplish that. 
Considerable mention has been made of what you 
re f erred to as the Colorado case. Everyone else 
refers to it as the Aiken case . I think it is called 
t he Aiken case down below, but in its final caption 
it is Colorado River Conserv ancy District. There is 
no question that that case and the earlier case that 
I think the Court is aware of, Eagle County, that 
under appropriat e circumstances general adjudication 
by that I mean a broad quiet title action which all 
parties who have claims to water in a syst em are 
brought before the Court , they are allowed t o present 
their claims, contest the claims of others, and ulti-
mately a decree is entered which a llows for correlatio n 
so that everyone knows who is entitled to water during 
what period of t ime. 
With regard to that kind of case, it is quite 
clear from the Colorado and Eagle County cases that 
state courts are proper places to initiate and, 
indeed , conduct those cases, especially where you 
do not have a competing federal case and we do not, 
in this situation that we are dealing with today, 
have a competing federal case in any sense of general 
adjudication of the whole water system that we are 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 90 4 
I 
z 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
talking about here. We have a case , basically , in 
which the United States and the Tribe are asking for 
adjudication that they have rights of certain nature 
as against everybody else but they are not asking for 
a correlation of all rights one as against another. 
So, Your Honor , I can ' t represent to you that 
we shall file a lawsuit . I had not planned on 
speaking in such detail about it up here , but I 
would say to you that we can make that decision very 
quickly and that decision will probably be, yes , 
especially in light of the remarks of the Court 
earlier , and if that does come about , it would be 
a completely proper reason for continuing this case , 
and you would also have the e xtra factor of giving 
time for out of court resolutions . So , I thinkthere 
are some real valid -- real significant developments 
taking p l ace which would allow this Court do continue, 
if it so wishes, this case . 
With regard to the timing on when we could 
represent to the Court, to the parties , when we would 
file this case, I can just say to you that people are 
working. We have checked title ownerships and we have 
checked the mapping that is generally required to file 
a lawsuit and we could do it within a matter of -- we 
could do it within the next -- I don 't want to 
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overstate the expedition that we were, but within the 
next month . 
M.R . VEEDE.R : Next what? 
M.R . ROE : Within the next month, perha ps 
less than that time if we were really put to t he test, 
and let me say t his: That I think that this type o f 
approach would be a reasonable approach under all of 
the circumstances we have before us at this time. 
I believe t hat is all I have , Your Honor, at 
this time. 
MR . VEEDE.R : May I reply to that just a 
moment, Your Honor? 
THE COU.RT : Well, just a minute , let 's 
get all of the responses to Mr. Price ' s motion in 
first so he can rebut. So , is this what you want 
to do? 
M.R. VEEDER : Well, I would like to direct 
my comments in regard to the State , if I may . 
THE COU.RT: Go ahead. 
M.R . VEEDE.R : I think it is most unusual at 
this point , Your Honor , for the State whose presence 
in this Court is extremely doubtful. I don ' t believe 
the State of Washington has any standing in this 
Court and we move for a partial summary judgment on 
the issue and that issue is squarely before Your 
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Honor. 
Now , for the State, whether it has any standing 
in this Court, to appear here and say we are planning 
to throw an entirely new kind of lawsuit before Your 
Honor in an effort to ~revent the trial of the No 
Name Creek Basin is most unusual, and certainly the 
Colville Confederated Tribes desire to resist such 
an approach of this which is purely dilatory and I 
want the record to show I used the term "dilatory ." 
Your Honor has pending before you at this moment 
on the basis of facts that have been introduced into 
the record of very crucial issues . The issue is 
this: Does the use of water out of No Name Creek 
induce a greater -- capture water out of Omak Creek. 
Now, that is a factual issue presented to this Court, 
tried extensively already, concerning which we will 
put in additional evidence this afternoon if Your 
Honor permits . 
We think that, once again, the Colville Confeder-
ated Tribe is being imposed upon. They have been here 
for eight years, Your Honor , eight years trying to 
have this matter resolved, and , out of the clear blue 
sky the State, who should not be here at all in our 
view , is standing up and saying, in one month -- in 
one month - - although they intervened in this Walton 
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case in 1972 -- they say in one month we are going 
to come in here, we are going to wave a wand, we are 
going to resolve tho usands of acres o f land , hundreds 
of interests, that are no way involved, and I respect-
fully submit, Your Honor, it has no place to be heard 
here. 
Thank you . 
THE COURT: Well, Counsel, your allegation 
or contention that the State is not a proper party 
here kind of belies our pretrial order and everything 
else. They were a direct defendant in Case No. 3831 
as well as being intervenor in 3421. So, I think we 
crossed that bridge a long time ago . 
MR . VEEDER: Well, Your Honor, I do believe 
on that score , t hough, t hat they intervened over the 
opposition of the Colville Confederated Tribes in 
the Colville case. Now, the fact that the national 
government named them as a defendant is something 
we can't control, but once more, Your Honor , I do 
believe that before this day is over we are going to 
argue the issue of the propriety of them being here. 
THE COURT: Well, we crossed that bridge, 
and I'm not going to go back and re- litigate that 
issue. They are before the Court at the present t ime. 
Now, Mr. Price, do you have any rebuttal you 
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would like to make to the responses to your motion? 
MR. PRI CE: I do not. Well, let me restat e 
that , Your Honor. 
As I understand it , the Government is not going 
to make reference to Secretary Andrus' affidavit until 
their motion for summary judgment and I would just 
like to read from the copy that was given to me, 
paragraph 6, relating to the decision in the Bel Bay 
case . 
"6 . In view of the circumstances 
above described, I have directed Interior 
Department officials to prepare proposed 
regul ations , publish them for comment, 
and implement such regulations at the 
earliest convenient dat e as may be deter-
mined to be appropriate. " 
I think that is going- - President Cart er ' s 
administration has had a task force reviewing Indian 
water policy. My understanding is that the task 
force has returned its findings and that rul es and 
regulations are being promulgat ed through the 
administrat ion and now through Secretary Andrus and 
I feel that possibl y the time is at hand to let the 
administration - - let us see what rules are 
promulgated t o see how it is going to affect or 
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directly relate, if it does, to this case. 
Thank you. 
THE COURT: All right, I don't recall 
specifically all the pending motions that we had to 
consider this morning before we get any further. 
There were other motions for summary judgment 
I am aware of. Who wants to take off next here? 
All right, the Government. 
MR . BURCHETTE: Thank you . 
Your Honor, as you recall, at the close of our 
last hearing, the Government did make a motion for 
partial summary judgme nt with respect to several 
legal issues that we believe can be disposed of 
properly pursuant to Rule 56 . 
I'm not going to take the Court's time this 
morning to restate what we said in our brief, but 
I would like to take the opportunity to synopsize 
the positions that the Government takes with respect 
to those issues and allow the Court an opportunity 
to inquire, ask any questions that it might have 
with respect to our positions . 
Essentially, Your Honor, I think that we can 
divide the case or at least the issues in terms of 
the crucial issues before this Court into three or 
four different areas, the first being jurisdiction, 
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that is, whether the State of Washington has 
jurisdiction to manage or otherwise contro l the 
water on the Colvi lle Indian Reservation . 
Secondly, what j urisdictional authority the 
United States has and, concomitantly , what juris-
diction the Colvil le Indian Tribes have. 
The second key issue is the nature of t he water 
rights concerned , that is, what kind o f water right 
does the Colville Confederated Tribes have and what 
are the water rights of the defendant, Waltons , and 
how do these water rights interplay with each other, 
what are the relevant priorities of those rights . 
Thirdl y, what are the uses for which water has 
been reserved for the Colvil l e Indian Tribes in the 
No Name Creek Valley, and, l astly , which we contend 
would be a factual determination, what is the 
extent of those uses in addition to how much water 
is available for use within t he valley. 
With respect to jurisdiction, this Court is now 
aware of J udge Voorhees decision in the Bel Bay 
case . We feel, obviously , that this Court should 
rule likewise according to Judge Voorhees' decision. 
I ' m not going to take the time to go into that 
question because I think we have adequately briefed 
it. We have adequately briefed it in Bel Bay and 
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as a result of the partial summary judgment motions, 
it has been more than adequately briefed here. But 
I would just like to read one thing from Judge 
Voorhees ' order , and that is his conclusion because 
I think that it is really important to this case and 
I think , maybe not dispositive, but it is certainly 
crucial. 
" The Court finds that the plaintiff 
is entitled to partial summary judgment 
that the State of Washington has no aut ho-
rity to issue permits for t h e appropriation 
of groundwater within t he exterior boundaries 
of the Lummi Indian Reservation nor to man-
age or to otherwise control groundwater or 
the right to use groundwater within t he 
exterior boundaries of that reservat ion ." 
In keeping with that decision , with that order, 
his final ruling , the Court makes a couple of other 
find ings that I think are very interesting as well, 
Your Honor, and I think should be brought out here, 
and that i s that the Court specifically found that 
the reserve rights doctrine applies to groundwater . 
Secondly , that the Court implied that, one, due to 
the source of ground and surface waters and the 
interre l ationship between the two, that the 
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management of that water shoul d be in one entity , 
and we submi t that in light of our positi on , that 
the State has no jurisdiction . Then that question 
would t hen be determined as to where the United States 
or the Colville Confederated Tribes have juris-
diction . I n that regard, as you will note in our 
brief, we say, initiall y , that question d oes not 
have to be decided here at this time . We still feel 
that the question of jurisdiction as bet ween the 
United States and the Co l ville Confederated Tribes 
can bes t be worked out administratively between the 
Secretary of the Interior and the Tribes. 
THE COURT: Counsel , I read Judge Voorhees' 
opinion , or order, with much int eres t, and I agree 
wi t h mos t of it , but I have some trouble wi th his 
analysis of what Ahtanum says. 
As I recall -- I don ' t remember his exact 
language - - but he cites Ahtanum for t he proposition 
that the S t ate has no right or interest in this 
matter. I'm not sure I read Ahtanum the s ame way . 
They keep referring in that case, and I don ' t find 
it has ever been overruled or modified in this 
respect , where they constantly talk about the basic 
rights of the Indians to what wa t er is needed b o th 
now and in the future, b ut they also talk about if 
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there is surplus water which has to be a finding of 
fact in any case ultimately, that the State can 
allocate that. 
MR. BURCHETTE : I think what they were 
talking about , Your Honor , is off- reservation. 
THE COURT: Of course , that case, the 
defendants in that case were off-reservation. 
MR. BURCHETTE : Yes, sir . I think that 
that is the distinction in that case, that those 
were off-reservation users and I think what Judge 
Voorhees is saying , and I 'm not sure I read Ahtanum 
to that effect , but Mr. Veeder is much more of an 
expert in Ahtanum than I am and he can perhaps 
address that question , but I think what he is 
saying is that under the McCarren amendment , he is 
not saying, but I think what he is thinking in his 
mind, the State has certain jurisdictional authority 
outside of the Reservat ion and that with respect to 
those uses on the Reservation , the State would have 
no jurisdict ion to a l locate those waters . 
THE COURT : Well , is it true that the fact 
situation in Ahtanum is different because the defend-
ants there were off- reservation, in applying the 
rationale by which the Court resolved Ahtanum, what 
difference does it make whether you are on or off? 
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You are talking about water arising on the reservat ion . 
You are talking about water which , presumptively at 
l east , is Indian wat er until their needs are fu l filled 
and then they tal k about surplus water, and what 
difference does i t make in the theory under whi ch t h e 
Court decided Ahtanum whether this is on or off the 
Reservation? You are s till talking about water that 
is Reservation water . 
1'1R . BURCHETTE : I would agree with that, 
Your Honor. 
THE COURT : And this is what bothers me 
with the analysis of Ahtanum . 
MR . BURCHETTE : Well , I thi nk you have got 
t o read that, too , in con j unction with what he said 
the State has and the fact that t he St ate disavowed 
that it had jurisdictio n over reserve water rights 
and , of course , he says, as we say, t hat the Washington 
constitution and t he enabl ing act precluded the 
State and by virtue of t hose provisions they disavowed 
j urisdiction . So , how could they exerc ise jurisdict ion 
over waters on the Reservation? 
I think you have t o start with his premise in 
that respect be fo re you can get to his discussion 
of Ahtanum . 
But, again, Your Honor, with respect to the 
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jurisdiction between the United States and the Tribes, 
I do think that that is something that you need not 
decide in this particular proceeding. 
In conjunction with this, I think it is perhaps 
appropriate, it has been referred to earlier, the 
a f fidavit that we filed with the Court this morning, 
the Secretary ' s affidavit with respect to the 
promulgation of regulations. I don ' t know if the 
Court has a copy or not, but 
THE COURT: I looked at it just before I 
came out here. 
MR. BURCHETTE: We would submit that as a 
result of Bel Bay, let's be acquainted with the 
situation and look at what has happened. We had 
this question pending for a long time and although 
the Secretary has previously promul gated regulations, 
he now has had a court say that the State doesn't 
have jurisdiction and on the basis of that I think 
he feels more confident that he can go forward with 
the p r omulgation of these regulations knowing full 
well that he has the authority to manage and control 
between the Indians and the non- Indians as well on 
the Reservation. Prior to that time I think there 
was always some suspicion that the Court might rule 
otherwise. I think that the initiative is just being 
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taken by the Secretary with respect to the Bel Bay 
case. 
The second q uestion, Your Honor , the nature of 
the water rights, I think it is quite simple that 
the Tribe is entitled to that reserve water right 
that is necessary to fully satisfy the purposes for 
\"hich the Reservation was created with the priority 
date as of the date of t h e Reservation. I don ' t 
think anyone here is contesting that . 
With respect to the Waltons, we take the position 
that they are entitled to the reserve water right 
that t h e Indian had a t the time that the land was 
removed from trust status. In this case, as I t hink 
t h e facts will show , there was none . Following the 
removal of the land from trust status, the ~val tons 
would be entitled to appropriate waters pursuant to 
the appropriation doctrine . I know the State would 
take the position that that is a State law requirement, 
but as we point out in our brief, the appropriation 
doctrine came about a long time ago , and it was only 
through the Desert Land Act t hat we recognized that 
the states would have the authorities to administer 
the water right under the Appropriat i on Doctrine . 
That was not to say that the State of Washington or 
any other state , for that matter, has exclusive 
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jurisdiction to grant or deny permits to appropriate 
water under the appropriation doctrine . We would 
submit that it is more a basis of federal common law 
than it is originating in state law. 
THE COURT: In that regard , Counsel , an 
allottee , an Indian allottee , having fee to his own 
parcel of ground , has the water right back to t he 
date of t he --
MR. BURCHETTE: Yes , sir. 
THE COURT : treaty. 
MR . BURCHETTE : Yes, sir . 
THE COURT : Right. 
MR . BURCHETTE : Yes, sir . 
THE COURT: Now, if he has a full fee title--
MR . BURCHETTE : Excuse me , Your Honor. 
Are you saying that the land is no longer trust 
status ? That he owns the land? 
THE COURT : He owns the land. 
MR . BURCHETTE : Irrespective of the federal 
government . 
THE COURT : Right, right. 
MR . BURCHETTE : Okay, then I take -- I would 
just explain that a little bit . I think I know what 
you are driving at and I think perhaps I can explain 
it . 
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THE COURT : All right. 
MR. BURCHETTE : The position we take is that 
once the land is removed from trust status, the 
allottee is entitled to the reserve right as of the 
dat e that land was removed from trust status. 
THE COURT : You woul dn't go back to the 
date of the treaty for a llottee t hen? 
MR . BURCHETTE : Yes , sir, we would . He 
has got a reserve water right as of the date of the 
creation of the reservation . However , at the time the 
land is removed from trust status, his reserve water 
right is vested at that t ime and that from there on 
he is subject to the Appropriation Doctrine for the 
appropriation of water rights, and our basis for that 
was that the policy of the federal government and 
the policy as we read the Winters case , was that the 
reserve right was a reservation- wide right and would 
be in the Reservation and be in the Tribes , and that 
once the allottee divested himself of the trusteeship 
of the United States, he was then like everyone else . 
He was out , and t hat was the purpose o f it , as we 
wel l know today, the General Allotment Act in 1887 , 
was to assimilate the Indian community into the white 
man ' s ways . 
THE COURT: Yes , but if you take that 
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possession, you are saying, in effect , that the Tribe 
has some rights superior to that of the individual 
members of the Tribe and if the whole theory of the 
Reservation and their rights , which I think the 
courts have uniformly said , is to permit the Indian 
to develop from the nomadic tribe situation into some 
sort of agriculture or to be able to live within the 
Reservation . Now, it is people that do this . It 
isn ' t the Tribe. How do you say, then, that the 
individual Indian loses his rights? 
MR . BURCHETTE : I don ' t think we are saying 
anything about losing any rights, Your Honor. I 
think that is 
THE COURT: Well , if he gets a piece of 
ground without any water on it, he is losing something . 
MR. BURCHETTE : He ' s got a water right. 
If he deve lops his land , he ' s going to have a water 
right, and the Secretary of the Interior is saddled 
with a responsibility of equitably distributing the 
lands among the Indians on the Reservation . I t hink 
that you have to read them conjunctively. I don ' t 
think we are taking away water rights . 
THE COURT : Well, I have some trouble with 
this, but go ahead. 
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that we recognize that everyone perhaps is having 
trouble with this theory, but you have got to 
remember that we are trying to take a body of law 
and determine what the rights of the parties are 
with respect to the Winters case and the General 
Allotment Act and the policy that culminated in 
reaching the decisions that the Supreme Court has 
reached with respect to these cases and it is 
through that that we have decided this I say "we" 
the federa l government, the Department of the Interiors 
position has been with respect to the nature of the 
Tribes ' rights and the rights of the allottees and 
those that are successors to allottees. 
THE COURT: All right . 
MR. BURCHETTE: If I can just restate what 
we consider to be the nature of the Walton water 
right, that fo llowing the purch ase of the land and 
following t he removal of the land from trust status, 
Mr. Walton would be subject to the appropriation 
doctrine, that is, the first in time, first in right. 
THE COURT: And as I recall, in the record 
here that would put his right at about 1948; isn't 
that when he first put water on? 
MR. BURCHETTE : Yes, Your Honor. 
With respect to the reserve rights of the Tribe, 
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we then look to the uses for which the Reservation 
was created and the possible uses of the water which 
take place in the No Name Creek Valley . As we pointed 
out in our brief, there is no -- I don ' t think there 
is any question about the fact that the Tribe is 
going to be entitled to a right to satisfy the 
irrigable acr eage water requirements in the va lley . 
With respect to the fishery right and to right s that 
are non- agricul tural in nature, again as we pointed 
out in our brief --
THE COURT : Wait, wait . Are you going to 
take the position that fishing is non- agricultural? 
This may become rather important down the road . 
MR . BURCHETTE : I would say that a fishing 
right , a reserve right for fishing , is different 
than a r eserve r i ght for agricultural purposes . That 
is not to say -- what we are saying , Your Honor, I 
think we tried t o be as clear as we could in our 
brief , is that a reserve right under the Winters 
doctrine is not a right that is limited solely to 
agricultural purposes and , although we recognize 
Arizona v . California used practical, irrigable tests 
as a measurement, there are other cases and other 
language in cases we have cited to indicate that that 
is not thebe- all and end- all to reserve water r~ghts , 
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and we are taking the position that in this particular 
No Name Creek Valley, there are certain irrigable 
lands that are entitled to reserve water right. The 
Tribe is asserting that they are entitled to a reserve 
water right for the Lahonton trout fishery. As you 
noted from my brief, we noted that we, too , in other 
cases are taking the position that there is a reserve 
right for fishing where the circumstances demonstrate 
that that was one of the purposes for which the 
Reservation was created in particular areas , but in 
this particular area we were of the opinion that a 
non- indigenous fish in a small , intermittent stream, 
that it was stretching it quite a bit to say that 
there was a reserve water right for fishing in that 
particular No Name Creek stream, but we wanted to 
emphasize to the Court that we were not saying t hat 
the Colville Confederated Tribes are not entit led 
to a reserve right for fishing in other areas of the 
Reservation , but in that particular instance , and I 
think that that has to be very much emphasized because 
we don't want to leave the impression that we are 
not supportive of the position that you can obtain 
a reserve right for fishery or other non- agricultural 
uses. 
In the same regard , Your Honor , we noted in our 
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brief that based on the reserve right entitlement for 
agricultural in the No Name Creek Valley, that is, 
the water requirement that we would need for the 
irrigable acreage, that the Tribe would be free to 
take some of that agricultural reserve water right 
and us e it for the fishery if they so desired and 
that that was in keeping with changing water rights 
in terms of points of use and beneficial uses. 
Lastly, Your Honor, as I stated earlier, we think 
that the facts that need to be elicited at this time 
are the requirements for the reserve right uses that 
the Tribe is entitled to and the facts relating to 
the available water supply in No Name Creek Valley. 
Of course, those are things that we do not feel 
partial summary judgment is appropriate for. 
Thank you, Your Honor. 
THE COURT: We will take a fifteen minute 
recess before we proceed further. 
THE BAILIFF: All rise . This Court stands 
at recess for fifteen minutes . 
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THE BAILIFF: All rise. Court is reconvened 
followin~ recess . 
THE COURT: Who wants to lead off in response 
to the United States' motion? 
MR . PRICE : Your Honor. I suggest that we 
go in the order of the State follow- up since that 
was the order of Burchette ' s argument, followed by 
the Tribe , and then the Waltons will take up with it . 
THE COURT: Mr. Roe, do you want to proceed? 
!4R. ROE : Well, Your Honor, it seems to me 
what we have here, and I wasn ' t in Court on the last 
Friday of the last session of this trial, but it seems 
to me we have a highly unusual request here to ask 
for some partial summary judgment in the middle of 
the plaintiff ' s case, especially when we had in this 
case a pretrial conference , I recall, over the phone 
with Your Honor and various parties in which it was 
agreed that all of these motions of a similar nature 
would be withdrawn and dealt with at the end of the 
trial . That satisfied us from the standpoint that our 
legal theories on how the case should be decided and 
all of the facts that have been dealt with so far as to 
the availability of water. Those facts are put on 
to show irrigable acres and that type of factual 
pattern is certainly relevant to the outcome of the 
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case , as this party conceives it . So, therefore, we 
\vould be opposed to having any rulings at this time. 
We think that the Court will be in a much better 
position to rule if it follows the normal course it 
has in the other water rights cases I participated in 
before, and that is to allow for a full record and 
allow for enough time that all parties can do the 
full - fledged complete briefing job, and that is what 
we would like to do and that is the way we would like 
to see the case handled, if it , indeed, is going to 
go to a final conclusion with a judgment . 
I think what I would like to do if it ' s -- I 
have a general view about all of the motions for 
partial summary judgment that the United States has 
raised. I'm not sure how exactly to handle it in 
terms of how the Judge would like it. 
THE COURT: Well , Counsel , the po int you 
make is well taken , but the reason I didn 't raise 
any question or object to the procedure is that I 
had some hope and I still harbor some hope that 
listening to the arguments at this time, although 
they are kind of getting the cart before the horse, 
may be able to kind of zero in on what we need in 
the way of further testimony, and I think there is 
an advantage to doing that. So, proceed . 
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MR . ROE: Let me just zero in, if I might, 
on the one that is concerning me most because it appears 
to be concerning Your Honor and it also is a subject 
of the case in Bel Bay Water Association v. The 
United States , or -- The United States v . Bel Bay 
Water Users. 
The major concern is this theory that I c all the 
"wall" theory , that is espoused by the United St ates . 
It is set forth on page 2 of paragraph 6 in which it 
says that the State of Washington has, as a matter of 
law , no jurisdiction or authority to control or 
regulate the use of water on non-Indian lands within 
the exterior boundaries of the Colville Reservation. 
Let me just say that our position is a modest one 
with regard to the State ' s authority inside the 
original boundaries of the Reservation. 
I want t o e mphasize two points . First o f all , 
that we do recognize the Winters ' doctrine . We have 
in all of the water rights cases where that doctrine 
has been raised in general adjudications in the state 
court over the years and so that you will understand 
what I am saying, we recognize that when a reservation 
was created , whether by executive order or by treaty, 
that the United States impliedly reserved for the 
benefit of the Indians rights to the use of water in 
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amounts necessary to carry out the purposes for which 
the Reservation was created both for the present and 
for the reasonabl e foreseeable future with a priori t y 
date of the creation of the Reservation . We don ' t 
have any quarrel with that. Where we think that 
things get confused is the fact that it appears that 
some courts , judges , at first blush think that the 
reserve rights doct rine announced in Winters means 
that al l waters within the reservation are reserved, 
the rights to thos e wat ers are reserved for the 
benefit of that , whatever t he purpose of the 
Reservation i s, whether it be an Indian reservation 
or some type of o t her federal reservation . 
The fact is , from our s t andpoint , and that is 
a major point that it is not always t he cas e. Some-
times there are wat ers in excess to the reserved 
right s to use and that is the s i t uation that we don ' t 
know about here until we fini s h this trial , and that• s 
t he case , I think , in every federa l reserve. 
Let me point out that with regard to the 
state ' s aut hority in the applicabi l ity of the St ate ' s 
water rights law , we are tal king about a situation 
where excess waters, waters in excess of reserve 
rights , are locat ed on lands t hat are complete l y 
severed from the federal trus t. We are not alleging 
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we have any authority under the general power of the 
Stat e to allocate waters located, even though they 
are excess , on Indian land, but we do take the 
position rather strongly that we do have authority 
and that there is no wall that precludes the appli -
cabi l ity of state law inside the reservations in 
t hose peculiar circumstances where we have non-Indians 
and excess waters , and I always think in these cases 
about our situation on the Tulalip Indian Reservation 
in western Washington j ust north of Everett . When 
I argued that case I j ust pointed out to the Judge 
what we had there was a stream originating no rth of 
the north boundary of the Reservation, flowing south 
through the Reservation, and then discharging into 
Puget Sound. As it traversed through t h e original 
boundaries of the Reservation, this stream went 
across a large piece of non- Indian land and the State 
issued a permit and that Tribe challenged the permit 
and the J udge hel d that the Stat e had the authority 
to issue permit s under the specific factual pattern 
of that case and subject always to the rights of the 
Indians. That was e xactly the issue . It is the same 
issue that is before you in this case except the facts 
are different. But what I tried to point out, and I 
don't have a chart, but I will paint it in the air . 
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You have the Reservation more or less in a square 
and there is no question in anybody's mind , I think, 
that if an individual wants to apply for a water right , 
as the stream flows south and before it enters the 
northerly boundary of the Reservation from the State, 
the State can issue that water right if there are 
excess wat ers there, and then allow t hat water to 
flow on to lands that are non-Indian l ands within 
the original boundaries of the Reservation. All we 
are talking about is where the point of diversion is , 
if that is correct , and that obviously can ' t be the 
situation . Can the point of diversion make the 
difference, because if there are excess waters in 
the stream outside the Reservation and we can autho-
rize them to divert it and they want to take i t 
inside the boundary of the Reservation to non- Indian 
land, or for that matter Indian land , we think that 
that is an appropriate exercise of the State ' s power 
and there is no wall that stops that from happening. 
All right, I want to say --
THE COURT : Counsel , let me interrupt you 
there . 
A week after Judge Voorhees, about a week after 
Judge Voorhees rendered his opinion, the Supreme 
Court came down in the Yakima -- no , not the Yakima 
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NR . ROE : Oliphant . 
THE COURT: Yes . 
MR . ROE : Oli.phant v. The Suquamish Indian 
Tribe . 
THE COURT : The Suquamish Indian Tribe case 
in which it appeared to be saying that the Tribe had 
no jurisdiction over non - Indians . Of course, t his 
is in a criminal l aw sense , but is it a possibili ty 
that that recognit i on o r this, what may be a new 
concept in jurisdiction, t he Supreme Court laid down 
in the Ol iphant case woul d have some bearing on t he 
position you are taking here? 
MR . ROE : I don ' t want to make too much 
out of the Oliphant case . I think the Ol iphant 
case . As you point o ut, it is a criminal case , but 
the road signs there clearly are i n favor o f the 
posi t ion we are taking but I don ' t want to te l l you 
that it is on all fours. I did help in a mi nor way 
to prepare for that case. I attended the oral 
arguments and watched i t c l osely . 
I would say that what happened there was a giant 
hole has been put -- the bal loon has been f loated and 
expanded and puffed out of shape, I think , in recent 
years, deal ing wit h t he sovereign ty question , has 
pretty well been punctured . I think the question, 
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really , was whether the Tribe had sovereign powers 
to try a non- Indian in its courts where a crime is 
committed wi t hin the original boundaries of the 
Reservat ion. I believe , if my memory is correct , 
that the crime was committed on Indian land . 
THE COURT: That is right . 
MR . ROE : I t hink t he road signs in that 
case are that there is a lot less to the wall theory 
now than there was before but I don ' t want to 
represent to you that it is conc l usive on the issue , 
but I do want to say that the Supreme Court has said 
on repeated occasions, and I use the word " repeat ed" 
statements out o f the case of Mescal ero Ap·ache Tribe 
v. Jones . This is language by Justice White only 
five years ago that the Court over the years has 
made repeated statements to the effect , and I am 
quoting now : 
"Even on reservations , s t ate laws 
may be applied unless such application 
would interfere with reservation self-
government or would impair a right 
granted or reserved by federal l aws . " 
Our modest claims are , one, excess waters ; two , 
non-Indians·. In other words, we make no c l aim and 
we have pointed that out many times in our brief that 
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we make no claim of general power , State's police 
power, whatever you want to call it, to regul ate 
the reserve rights of the United States held for 
the benefit of the Indians . But the point that I 
want to make here is that the language that Justice 
White was talking about is when we was talking about 
dealing with the Indian and Indian interests, and 
if that is the situation, the State laws can appl y 
even in those situations , even more so with regard 
to the non-Indian interests. 
I think what has to be done is put these things 
and I don't want to . go into a history lesson today , 
but Justice Frankfurter has pointed out in 1964 that 
an Indian reservation as they thought of it during 
the first justice , Justice Marshall's time , is not 
the same as it is today , and I want to just conclude 
with this statement on page 72 of 369 U. S . dealing 
with the historical account. By 1880, the courts 
no longer reviewed reservations as distinct nations. 
On the contrary, says Justice Frankfurt er, it was 
said that a reservation in many cases, was ln many 
cases a part of the surrounding state or territory 
and subject to its jurisdiction except as forbidden 
by federal law . 
Now, our position 1n this case is, too, that we 
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can't interfere -- state law can ' t interfere generall y 
with the power of a tribe to carry out its self-
government responsibilities as it relates to the 
Indians, in other words , or, too, we can ' t apply our 
state law if we have been pre-empted as Justice White 
and Justice Frankfurther pointed out as a test, if 
we have been pre-empted by federal law. We haven't 
been pre-empted by federal law, as far as I know, 
in any of the statutes that have been brought to my 
attention and to your attention, and the briefs 
filed by either the United States or the Tribe, so, 
again , I want to emphasize that we believe --
THE COURT: Counsel, if the facts of this 
case were to be established that there is no surplus 
water, then what would the state have to adjudicate 
or control? 
t4R . ROE: Okay . If the facts of this case 
indicate there are no surplus waters, then that permit 
that we issued should not be exercisable in the future. 
We take the position that if, indeed, all of the 
waters have been reserved, we don't assert any 
authority. 
I should add, though, that with regard to our 
proposed course of action dealt with earlier, the 
general adjudication, that I think that without 
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authority because of the 43 U. S . C. 666, the McCarren 
Amendment which clearly on its face and confirmed 
by Supreme Court cases over the years would allow a 
State not only to adjudicate but administer water 
rights hel d by the United States for the benefit o f 
Indians . I think that is a clear reading o f the 
statute . It does say "adjudicate " but it also says 
"or administer. " So , there are certain circumstances 
where we be l ieve that that State of Washington has 
full authority to regulate even reserved rights , but 
I ' m not trying to make that argument in terms of the 
No Name Creek in the posture of this case. What we 
are saying is you should not we urge you not to 
grant a summary judgment motion until you know what 
the facts are , until you find out whether there are 
excess waters, and we believe that , as you will look 
at how water right systems operate , that senior rights 
are paramount to junior rights and in terms if t here 
is not enough water to go around, the senior rights 
prevail , that when the State issued the permit in 
1948 there were numerous excess waters in that basin 
and that that is what we think you will find out as 
this case proceeds . 
I would like to point out that one of the things 
that the Oliphant v . Suquamish did teach us all is 
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that history is very important. What was the 
understanding of individuals? Let me just briefly 
argue in opposition to the matter .of law approach 
that the United States is taking by pointing out 
that for more than a half a century the State of 
Washington has been issuing water rights in t his 
excess water situation on non- Indian lands within 
the boundaries of the reservation . The same is 
true -- I think the Court may take judicial notice 
of this -- in many of the western states, specifically 
as an example, Wyoming , New Mexico , Idaho , are issuing 
permits simil ar to the state of Washington . Histori-
cally, we have not, for the most part until the l ast , 
perhaps , decade had any objections . Indeed, in the 
litigation where I have been representing the State, 
both the Department of Justice attorneys and t he 
Department of Interior attorneys have accepted the 
general proposition that the surplus water t heory , 
it is not something that Mr. Roe deve l oped out of 
thin air, but something that has been recognized, 
maybe not with those words, by both Interior and 
Justice Departments over the years in stat ements in 
various proceedi ngs and water litigation that I have 
been involved in in this state in the 17 years I have 
been involved in this sort of thing. 
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So far as I know the wall theory was erected 
by the United States Department of Justice only in 
the 1970's and I should point out that only up until 
March 6 of this year, the only case that has ever 
held on the issue of the wall theory, whether a 
state has authority to issue water rights within 
the original boundaries of the reservation as they 
pertain to waters in excess of treaty requirements 
on non- Indian l ands, the only case was the case of 
Tulal ip Tribe v . Walker, which, I submit to you, is 
more soundly based than the one by Judge Voorhees 
and that was rendered by a Judge Charles Denny of 
the Snohomish County Superior Court, and later, as 
you know, of the Supreme Court. 
So what we have now is a split between trial 
court judges, one at the federal and one at the 
state court level and as I pointed out earlier we 
have requested reconsideration because we think 
that the legal basis upon which Judge Voorhees made 
his conclusion is erroneous. 
You did mention, Your Honor, the case of United 
States v . Ahtanum or Ahtanum Irrig·ation District 
v. Uni t .ed States . I didn't have as much involvement 
in that case as Mr. Veeder but I did spend more or 
less five years of my life on that, about four and 
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a half, and one thing we did point out to Judge 
Voorhees, this is what he said that case held was 
not at all what the case held. In any respect, I 
think there were 180 degrees off center, out of face , 
and we haven ' t filed our brief of what we filed with 
them in our petition for reconsideration , but I 
think it is not fair to say that the Ahtanum case is 
a case deali~g with excess waters , surplus waters. 
It was a case deal ing with whether the Secretary 
of the Interior had the power to allocate , in effect, 
give away certain of the reserve rights that had 
been reserved by the United States for the benefit 
of the Yakima tribe . That whole l i t igatio n was about 
whether it could, and the answer was , yes, the 
Secretary could and then they construed t he treaty 
to find out what he had given away. It wasn ' t an 
excess waters case at a l l . In fact, the excess waters 
cases theory is based, in my view and I urge it 
strongly on the Court, on Winters. Winters has 
nothing, doesn ' t deal directly with fede r a l-state 
rel ations in the sense of inside or out side the 
boundaries of the reservat ion , but it does deal with 
the propos i tion that the reserved rights of the Tribe 
involved in that case didn ' t amount to a l l the waters 
of the Reservation , if there were surplus waters . 
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That is what the case held , and the companion case, 
the Ninth Circuit case, the Conrad case in the same 
vintage, prior to 1910 . I think it was about the 
same time as Winters . It also spoke clearly in terms 
of the idea that the state water laws had application 
to surplus wat ers and , of course , the United States 
v . Ahtanum picked up that same theory . 
Why I would ask this Court not to do is to 
rule at this time , but to wait until we have a 
complete set of facts and a complete briefing 
including argument on these very complicated issues 
because we get mixed up with sovereignty , real 
property interests, walls, and all these types of 
things , and I think this would not be the day to 
make that type of a decision . 
I ' m no t sure how much further you want me t o 
proceed in o u r t heories , Your Honor . I could go 
into detail . I would say this , that contrary to 
the position t aken by the United States , I know 
of no statutes, the ones that bar the state laws 
from applying to the non-Indian situation in the 
excess waters . The statutes that the United States 
cites were primarily in the mid-1860 ' s, deal with 
situations where water is located on federally- owned 
land, not where it is on private land . 
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Secondly , with regard to the enabling act and 
the Washington State Constitution, RCW 37.12.060, 
we agree that we have to live by those provisions 
but all they say is we can ' t regulate Indian or 
Indian interests . It doesn ' t say anything about 
regulating non-Indians, waters that are excess to 
their interests and won 't interfere with their 
interests. 
Briefly, what I think we should say ln conclusion 
is we have a federal system in which both , conceivably 
both the federa l government and the state have great 
powe rs. Furthermore , the federal government can 
preempt by operation of the supremacy clause. If 
they do that, we are out. But at this stage of 
the game and under the facts that we have here , it 
is our position that that type of supremacy hasn ' t 
taken place and that the State has a l~gitimate 
interest in these excess waters. It has a legitimate 
interest in the types of populations that are 
developing on these so-called Indian reservations 
where many of the reservations are heavi l y , sometimes 
predominantly, as in the case of Oliphant , non-Indian 
communities. So , I urge the Court to proceed with 
caution when it takes a look at that wall theory 
and I urge that it not erect it in front of the 
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State of Washington . 
THE COURT: Counsel, I ' m disturbed on this 
matter a little bit, on this so-called excess of 
surplus waters . 
MR . ROE: Yes . 
THE COURT : In view of the - - I have 
forgotten the case name now that holds that the 
Tribe 's rights to reserve waters is not for the 
present time but for the future needs of the Tribe. 
MR . ROE: Yes . 
THE COURT: So , if that is true, at what 
point do you determine whether there is any excess 
water or is this a continuing question? 
NR . ROE : It is a continuing question . 
I think the answer is this : If you look a t the 
case in terms of rights to use rather than owne rship 
of water , you come out with a better conclusion, 
that is, that whenever a senior paramount right 
holder needs the water and it is inside the scope 
of the reserve , he gets it . 
Let me try it another way . In terms of this 
case , when the application was made by Mr . Walton 
to the State of Washington, there was no water 
being used for irrigation or other consumptive use . 
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my question. You stated in the course of your 
a~gument that there was surplus water in 1948 when 
the application was made on the Walton land . 
MR . ROE: That is right. 
THE COURT : Now , conditions have changed 
between 1948 and 1978 and we may have the situation 
where there was excess surplus waters in 1948 which 
are now no longer t here because of the new needs o f 
the Tribe. 
MR . ROE : (Noddi~g yes . ) 
THE COURT: Does thi s mean, in your view , 
then , that Mr . Walt on who might have had a perfectly 
good permit, now has a good permit and no water . 
HR . ROE : Exactly . Exactly , and we do t hat 
all the time . That is a standard western water law. 
We issue permits which, in e ffect , over- appropriate 
the streams in many situations. You know , sometimes 
people go on vacation or whatever reasons they don ' t 
exercise their rights, so there are surplus waters 
from time to time. 
THE COURT : Very good . 
MR. ROE : I believe I won't deal with the 
other issues . I believe I have said my piece for the 
morning . Thank you. 
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wants to take off next? 
I'-iR. VEEDER: It 's up to Your Honor . 
THE COURT : Go ahead, Mr. Veeder. 
MR. VEEDER: I am ready to proceed. 
Your Honor, we have covered this morning a 
multitude of problems . To me , the issue was very 
well summarized by Your Honor when you said we are 
down to the issue of the availabi l ity of water and 
I certainly concurred with you last year and I 
concur with you now. The issue is , is there 
sufficient water for the Confederated Tribes and 
the a l lottees who are represented here today, and 
Mr. Walton. That is the primary issue . 
The issues that have complicated what I thought 
was a very satisfactory posture for this l awsuit 
occurred, in my view, in part from the declarations 
by the Department of Justice in this proceeding and 
I would like to allude to those first and then come 
back to the Ahtanum case , if I may, and I wil l move 
as rapidly as I can , and I see the time is short. 
It is stated , and if I may approach this exhibit 
here I think I can probably outline to Your Honor 
one of -- what I perceive to be a fallacy in the 
position of the Department of Justice in its original 
declaration . We are now looking at the Colville 
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Exhibit No . 8 which is now a matter of record . 
It is stated by the Department of Justice , if 
I perceive what they have said, that when an allottee 
receives an allotment there passes to him at that 
time sufficient water to meet his needs and I 
respectful ly submit, and not being at all critical 
of the Depart ment of Justice on this matter , that 
that has to be in error . We have in the courtroom 
today Mr . Sam Sampson who is the owner of Allot ment 
901 , so we are not talking about some arcane and 
esoteric issue . 
If we were to adopt the concepts that were 
advanced that each allottee that is in 526 which is 
an allotment , and 892 which is the upper allotment , 
that those allottees were entitled to the waters 
they need , we have but to look at our 24 series of 
exhibits , the Tribes ' exhibits , which are in which 
show that the water requirements for those two 
allotments are such that there would be scarcely 
any water at all to flow down to t-1r. Sampson's 
allotment and his mother's allotment which are 901 
and 903, and I respectfully submit to Your Honor that 
that concept was recognized by the Congress of the 
United States of American in 1887 when it passed the 
General Allotment Act . It was fully aware of the fact 
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that in a short water area it would be impossible 
to accord to each allottee all the water that he 
needs , hence the language of that act which is 
very clear and we cite it in our briefs, is that 
in an area of short water supply , the Secretary 
of t h e Interior is authorized to promul gate and 
issue rules and regul ations for the just and equal 
distribution of water among Indians , and I submit 
that that is the crucial issue in this case. 
THE COURT : Well, Counsel, you argued 
this before . That statute relates, as you say 
verbatim, relates to " Indians. " I 'm not so sure 
that Congress intended that be limit ed to Indians . 
I think they are talking about I ndian r~ghts. 
Now, if an allottee has t he fee title and carrying 
with it an appurtenance or some sort of water right 
that he can pass on to a non-Indian, otherwise you 
take away his power of sale . You take away one of 
the valuable rights that he has as an allottee. 
Doesn't that statute a l so carry through and 
apply to the successor in interest of the individual 
Indian? 
MR . VEEDER : It certainly does , Your Honor. 
I respectfully submit, and Your Honor has made a 
comment to which I was going to allude and I am glad 
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you brought this up . You have said earlier in a 
comment and a very appropriate comment 1 are you 
saying that Mr. Walton did not receive a right to 
the use of water when he bought his land 1 and the 
answer is 1 yes . Had Mr . Walton gone out and bought 
a piece of homestead land 1 he most assuredly woul d 
not have acquired a water right. He wouldn't have. 
In 1877 the national government by the Desert Land 
Act s eparated the l and from the water and thereafter / 
to use the terms of the California-Oregon Power 
Company case 1 which is cited 295 U. S. 1 says after 
that date the title of the land was acquired 
separately from the titl e of the water. So, there 
is nothing unusual. In fact, the usual is the 
contrary , and I submit to Your Honor that 25 U.S . C. 
381 is diametrically opposed and unalterably opposed 
to the concept of the Desert Land Act. It says you 
do not acquire right to the use of water because to 
do so would permit the allottees north of Mr. Sampson's 
allotment to deprive him totally of a water right 
and I think that if we review the situation , the 
Congress of the United States did not want to have 
that situation occur and if the al l ottee did not 
receive anything more than a right to participate 
in a short supply 1 I submit that the title had to 
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remain in the Colville Confederated Tribes where it 
originally vested in 1872 and the Secretary of the 
Interior in the exercise of his power could administer 
that water , but there was no deprivation of the title 
that resided in the Tribes that was not conveyed away 
from them in 1870. I t was vested in them in 1872 by 
the execut ive order . We have searched t he l aw 
assiduously and t here is not one word, one scintilla 
of evidence , that there was an intention of the 
Congress of the Uni t ed States to t ake away from the 
Colville Tribes that title that res i ded in them . 
To the contrary , it said , the Congres s said , there 
will be a just and equal apportionment and I 
respectful ly submit there could be no just and equal 
apportionment if there r esided a vested right to 
the use of water in those people. It would be an 
impossibi l ity, Your Honor. It would be confiscatory 
for the Secretary of the Interior to come along and 
say to the a llottee s on 892, so sor ry , you are using 
this water , but I ' m going to l et somebody else 
part icipate in it . If there was a vested r~ght 
there , it would be a tot al impossibility to do that . 
Had there been a vested right there could be no just 
and equal distribution and I think Your Honor said 
it very well . We want to zero in at this point as 
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to the pos i t ion that is now being taken in t he s e 
cases and the position of the Colville Confeder ated 
Tribes is that the title vested in them and it has 
never been taken from them . 
I submit , moreover , Your Honor , in regard to 
the precise issue before this Court which is of 
transcendent importance , one of the reason s why 
the Colvilles do not want this matter settled by 
having rammed down their throat a settlement to 
which they have never been consulted about , 
incidentally , they say we have an overridi~g and 
powerful r ight, a right in r eal property t ha t has 
never been taken from us and we intend to administer 
pursuant to water code that incidentally is subject 
to review in this Court if the due process provisions 
are not fully and entirely recognized . 
Now, t h i s is our posit i on in this laws ui t . This 
is what I have been directed to represent to Your 
Honor, that it would be contrary to the law to say 
that the title passed from the Tribes to the allottees , 
and certainl y nothing cou ld pass to the Walton s under 
the law as we perceive it , and I don ' t t hink they 
acquired a right , I think the fact that they went 
to the State indicates that they didn ' t think they 
acquired a right . The fact that Mr . Roe now says 
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that in his view, there being a short suppl y of water, 
Mr . Walton doesn't have a r~ght today, and I think 
that is about what he said, is only part of the answer . 
We respectfully submit that the police power of the 
State of Washington did not apply here at any time, 
but , once again, I think the matter is academic. 
There is such a short supply today that this 
afternoon we will show that we can expect by t he 
middle of July at the very l atest that we will have 
to be in here f or some kind o f injunctive relief. 
Let me . go on, though, because I 'm taking too 
much time on this, but I do want that clear . The 
record discl oses the title vested in the Tribes. 
It has never departed . The allottees have against 
the Tribes and against each ~ther a share , a jus t 
and equal share, but they do not have a vested right 
to any particular quantity of water. 
We have been l is t ening, too, Your Honor, to the 
statements relative to the Ahtanum decision and I 
believe that the principl es of the Ahtanum case are 
of paramount importance here. 
We t ried the case and Charlie Roe as a very young 
man showed up in those cases and we were, of course, 
delighted to have him, but the fact remains that 
Charlie didn ' t get there until we began arguing this 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 949 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
thing in the Ninth Circuit and by that time a whole 
lot of water had f l owed down Ahtanrnu Creek, but where 
we are on the Ahtanum case, Your Honor, is very simple , 
and it has a lot of bearing on what we are talking 
about here today. The Secretary of the Interior in 
1908 entered into what I concede to be a t ypical 
unconscionable deal that so frequently happens in 
regard to Indian people. He entered i nto an agreement 
in May, 1908. saying , I will give 75 percent o f t he 
Ahtanum Creek w.ater to the Indians north of t h e stream. 
That's what he said . Now, that was the cruci al issue 
in the case and those people north of the s t ream , 
I might hasten to add , I got to know t hem ver y well 
in the many years . They had been us i ng t hat water 
si.nce 1865 and that was a long time . But when we 
got down to the issue of who owned. what , the United 
States Court of Appeals, the late Judge Pope said 
this : The Secretary of the Int erio r had t he .power 
of man~gement and he could do what he would do if 
he were settli!lg a boundary dispute and that was the 
Court ' s la!lgu~ge . We will work out an amicable 
arrangement now . That ' s what he said . 
Now , Dean Myers who was a Special Master in 
that case and whom I admire very much , concluded 
that there was a conveyance there . And there was 
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no conveyance. It was simply an adjustment between 
conflicting owners so that they could proceed to 
utilize their water rights and that was the 
construction of the 1908 agreement and I would refer 
not to the first Ahtanum decision but to the second 
Ahtanum decision, 330 F . 2d 897 at page 903 and the 
issue was squarely presented , I might hasten to add, 
by the State of Washington and by the late Judge 
Powell who was on the other side in that lawsuit , 
few more competent lawyers in the world in my view. 
He taught me a few things. 
We have the statement made by the Court of 
Appeals that if the issue of an allocation of water 
had been before the Court, the issue would have been 
a very serious question indeed , a much more difficult 
question than we resolved , so it was not a matter 
of conveyance , Your Honor , it was a matter o f an 
amicable adjustment and that is the interpretation 
of the 1908 agreement. 
Once again, Your Honor, the primary issue 
involved in the Ahtanum decision was a struggle 
between competing non-Indians north of the stream 
after it had been decided that there had been 
water reserved by the Yakima Indian nation and 
there was what the court perceived to be a momentary 
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surplus, but then it went on to add that whatever 
those interests may be and it certainly wasn ' t a 
right to use the water , whatever those interests 
were they were subject to prior and paramount rights 
of the Yakima Indian nation. 
This is the crux of that decision and I wish to 
point out, moreover , in regard to the Ahtanurn decision 
because it has taken on paramount importance here, 
that at this moment the waters that did go to the 
nort h side are beginning to revert to the Yakima 
Indian nation under the Ahtanum decision. In other 
words, there were no vested r i ght s there and as 
those lands become more urbanized, the right to 
use those lands back t o the Tribe and the adjustment 
made there in 1908 no longer is functioni~g. 
Now, that is the situation with which we are 
confronted and it has nothing whatever to do in regard 
to the case before us . We have a drastically short 
water supply as fu l ly demonstrated last summer and 
out of the good will of the Colville Conferated Tribes , 
we didn ' t come down to the harsh decision of shutting 
down Mr . Wal ton . We didn ' t do that , but we are 
confronted , Your Honor , in t he next two or three 
weeks with the issue of who does get that water and 
I would be in error to say to Your Honor that the 
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issue isn ' t already here in our 25 series of exhi bits 
that have gone up. We have a projection showing that 
there is not enough water. There is not enough 
water and the issue of whether the state of Washington 
has any right, title or interest thereto , or any 
control over , ado pting the l anguage of Mr . Roe , t he 
State has no jurisdict ion now . 
I would like very much to go on with the fact ual 
situation and I think I should , but I als o would like 
to just bring. up two or three points in conc l udi ng, 
that the Colville Confederated Tribes agreed fully 
that we should put off any settlement by part ial 
summary judgment until the trial of the issue we 
are in, that the Department of J ustice raised the 
issue and we are back here arguing again. But I 
would like very much to proceed with the facts in 
this matter , get the facts in . As I unders t and it , 
we wi l l not be in trial on Friday. 
THE COURT : Correct . 
MR . VEEDER: And t hat there will probably 
be another date to go ahead, so I will not go into 
some of these other issues t hat have been presented. 
I do think that we are entitled to a partia l 
summary judgment in regard to the issue of the adverse 
possession, laches, and those other issues. I think 
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the law is very clear on that . The Waltons have 
raised the issue of their use of water for 25, however 
many, years and I think that is not an affirmative 
defense that can be interposed against the Tribe. 
I thank you , Your Honor . 
THE COURT: Mr. Price, there is not much 
sense in starting your response . It is 12:00 , I 
guess , so we will give you the noon hour to consider 
what you might have to say in response . 
MR . PRICE: Thank you. 
THE COURT : So, the case will be in recess 
until 1 :30 p . m. 
THE BAILIFF : All rise . This Court stands 
at recess until 1 : 30 . 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
(Luncheon recess is taken . ) 
PAGE 954 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
23 
24 
25 
Afternoon Session 
March 21, 1978 1.: 30 P.M . 
THE COURT : Mr . Price. Do you wish to make 
any response to the Government 's motion? 
MR . PRICE : Yes , Your Honor . 
I am going to re s pond , f irst of al l, t o the 
Government ' s motion as it relat es to defendant , Walton's , 
rights. As I understand it , the United States agrees 
with the Waltons that t hey acquired a portion of the 
reserved water rights . Waltons also agree with t hat 
proposition that they succeeded to an inchoate vested 
por tion of the reserved wat er right because the water 
as well as Indian lands are sub j ect t o t he paramount 
control including dispos ition by the f .ederal_ government . 
We have cited our posi t ion in our briefs and suppl e -
mental briefs for deposit i on. 
Co~gress specifical l y attempted to deal wi t h 
Indian lands in 18 87 through the General Allot ment 
Act, known as the Dawes Act . 
A case which has not been cited by the other 
parties, that I have run across at this point, I 
may be in error , this act ion is tha.t of Rosebud Sioux 
Tribe v . Kneip , 95 S . Ct . , a 1977 case . There Jus t ice 
Rehnquis.t wr ote the opinion wherein the Supreme Court 
found that Cong-ress intended to disestabli sh a portion 
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of the Reservation. In reaching that decision, the 
Court stated at page 1 363 in all cases, 
"The face of the act, the surround-
ing circumstances and the legislative 
history are to be examined with an eye 
toward determining what congressional 
intent was." 
The reason I cite the Rosebud case is that I 
think it is necessary to look at the General Allotment 
Act of 1887 . This Court, I think, is confronted with 
the question of what the Congress intended in 1887 
when it enacted that enabling legislation. 
Mr . Veeder and the Government try and distinguish 
all of the cases that I can cite and they seem to 
relate to t he water r~ghts issue of Indian versus 
non-Indian, but what they don't say is that in all 
of t hose decisions, the court comes back not to the 
specific statutes that were passed following t he 
enabling legislation of the General Allotment Act. 
There are all kinds of different statutes fol lowing 
the 1887 act applicable to different tribes whether 
they were treaty tribes, executive order tribes or 
whatever. The court doesn ' t care about those 
individual statutes. It goes back to the basic 
enabling legislation , 1887 Dawes Act. What did 
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Congress intend? If we take each of these issues 
that Justice Rehnquist elicits as important, the 
face of the act, the Dawes Act, was worded so as to 
provide for the transmutation of the communal rights 
to individual ownership . 
The surrounding circumstances is the next point . 
At the time that Act was passed, we have provided 
evidence through congressional record which will be 
introduced as an exhibit and have been attached to 
various briefs, that non-Indians were encroaching 
upon Indian reservations and taking in wholesale the 
Indians ' property , both the land, water and anything 
else they could get their hands on. 
As to legislative history , Congress recognized 
this in 1885, 1886. There were congressional records 
that we have submitted and will submit that are 
replete with the fact that Congress understood it was 
not in a position to physically prot ect the Indian 
Reservation from the onslaught of the non-Indians 
and it was unable to protect the individual Indians 
from the non-existent tribal governments or corrupt 
tribal governments. 
As a response to a very crises situation the 
General Allotment Act was adopted to transfer communally 
owned rights that were not able to be administered 
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effective to individual ownership, individual 
ownership through a l lotment to individual Indians. 
By making these allotments, the Indian could go into 
court and protect himself . Without these allotments 
he had no right to come into a court of law and say 
my land is being taken. I need an injunction to 
stop this person or entity . 
It was a very crises situation. Congress was 
intending to act and it did act, and I cite in our 
brief the recitations of Senator Dawes and others 
that unless Congress acted, the individual Indians 
were in jeopardy of l osing everything they had , 
lands, water and everything . I won 't go through 
each of those recitations. 
Congress be l ieved it was designing a system 
whereby the reservations would sel f-destruct of their 
own accord and I would like to cite that because I 
believe that it is an important point . Quoting from 
Senator Dawes , proponent of the Act, introducer of 
the Act : 
"If you make the Indian a self-
supporting c i tizen of the United States, 
all of these things disappear of them-
selves . When that time comes there can 
be no reservation to abolish or perpetuate, 
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no Indian agent to appoint or dismiss , 
no treaty to keep or abrogate . The 
work is accomplished when the Indian 
has become one of us through al l otment , 
absorbed into the body pol itic , a self-
supporting citizen and nothing is left 
of the questions that are troubling us , 
and if he bec omes a citizen t hen all 
of the machinery disappears l ike an 
April cloud before the sunrise. " 
He was an I ndian advocate in t he extreme . He 
was successful i n achieving the passage of t he 
General Allotment Act . Congress was devising a 
system that would put them out of the Indian bus iness 
and put the individual Indian into the American 
sys t em, economic system. 
Congress believed that it had to provide for 
individual ownership because the non- existence or 
corrupt Tribal governments were no t in a posit ion 
to p r otect the property rights of the indiv idual 
Indian. 
This is all i mportant , particularly in ligh t 
of the recent Oliphant decision that Justice Rehnquist 
authored. The Co urt in Oliphant relied i n its 
decision on the actions of Congress in the 19th 
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Century reflecting that body ' s bel ief that the tribes 
did not have inherent criminal jurisdiction over non-
Indians. How did it arrive at that decision? The 
court relie d on that decision because looking at 
Congress ' belief of what it was doing at the time 
from the early -- quoting, or just reading briefly 
I don't know if these are headnotes or - - they must 
be - - from the earliest treaties with the Indian 
tribes it was assumed the tribes, few of which 
maintained any semblance of a formal court system. 
Here the court is recognizing the courts were not 
in a position to administer criminal justice, no 
more than they were in a position to administer the 
allocation of water among competing interests. 
At the time this Act was passed and fo llowing 
it the tribes on the Colville Reservation were still 
warring with themselves. We will put into evidence 
the fact that one tribe was sending warring parties 
on the others. There are dif ferent factions on that 
Reservation and in no way was one individual Indian 
going to allow his water rights, his property rights 
to be administered by members of a warring tribe . 
It makes sense as to why we come up with 25 
U.S.C. 381 . Congress in 1887 recognized there was 
nobody to administer the competing water rights that 
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might arise in a situation where irrigat ion was 
needed but nobody, it points out at this point, 
25 U.S.C. 381 comes into p lay only when the water 
is needed for irrigation . It doesn ' t speak about 
controll ing water where it is not needed for 
irrigation. That is a vested right that went with 
the land . 
25 U.S.C. 381 is an administrative provision 
that when competing uses , there is not enough water 
to go around, we need somebody to whom the Indians 
can turn and who can allocate t he water justly and 
equally . Congress s aw that body as being an 
executive branch of the government, to wit , the 
Secretary of the Interior . 
In our case it is obvious the Congress in the 
late 1880 ' s believed they had t he right to control 
or dispose of Reservation property rights . That is 
an exact statement from Oliphant as to why the court 
found that the Reservation was estab l ished by Congress. 
The court in Oliphant relied in its decision on the 
fact that few of the tribes had any semblance of a 
tribal court. 
It i s obvious in this case the Congress believed 
the tribal government was eith er non- existent or 
corrupt, but that is -- I wouldn't make any allusions 
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there. These are just terms that are cited in the 
cases as to why the Congress believed that it shoul d 
act rather than l eaving it to the Indian tribes . 
What the tribe is asking us to believe is that 
in Congress ' des i re to pro tect the individual Indian 
that it transferred the l and to the individual I ndian 
but left the water rights in the cont rol o f either a 
non- exis t ent or corrupt Tribal government against 
whom Congress was, in part , trying to protect the 
individual Indian. 
In our brief , and I think it is an excellent 
point , if the non- Indian were making a wh olesal e 
onslaught of the reservations and being rather 
successful in taking and grabbing Indian land , why 
would Congress leave out water rights , up for grabs 
from the irrigation distri ct and all of the other 
users that wanted it , at the same t i me when that 
water was the only thing that made t he land valuable 
to the Indian. It defies any rational explanation 
that Co~gress a l lotted the land ind ividually to the 
Indians but left the wat er somewhere out in space t o 
be administered by a non- existent government . 
If you follow Mr. Veeder ' s argument to i ts 
logical conclusion, we would end up with no 
reservation because that is what Congress intended 
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in 1887. Now, it changed its mind under the Wheeler-
Howard Act of 1934 but I don't -- we are still under 
1887 . That is what this case is about . 
The land would be owned by individuals but the 
value of the l and, water, would be held by a non-
existent triba l body holding the power of life and 
death over a particular tract to deal with arbitraril y 
if they so chose. 
Mr. Veeder's argument does not comport with the 
face of the Act , the surrounding circumstances, or 
the legislative history of the Act . 
The allottee did get the water right . Yes, it is 
a vested water right. The Secretary of Interior ' s 
right to administer justly and equally between those 
vested water rights where water was needed for 
irrigation does not detract from that proposition. 
How do we quantify that right without t he 
Secretary of Interior exercising his duties. I have 
already alluded to t his several t i mes and I believe 
it is going to become more and more critical as we 
get into this case and the further we go that 
somewhere along the l ine the Secretary of the Interior 
is going to have to act, particularly if his powers 
and duties extend not to Indians but to the water 
right, to the reserved water right. Then, he has the 
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power to distribute the water equally among the users 
of that reserved right whether they are Indian or 
non- Indian. Beyond that , I ·think something is 
important for summary judgment purposes in this 
quantification issue and that is the Hibner case . 
All parties have cited it originally , very briefly . 
There has been some expansion on it recently, and I 
think the U.S. Government misconstrued Hibner when 
it asks that we acknowl edge Hibner for t he proposition 
that, yes , the non- Indian successor does get a portion 
of the reserved water right but that it is only as 
of t he date the land comes out of trust status. That 
certainly is not what Hibner said. Hibner said that 
at least he gets what was being irrigated when it 
came out of trust status plus tha t t hat could be 
diligently, with reasonabl e diligence, put to use 
thereafter, and that would entitle him to the 
re l ation back doctrine to the creation of the 
reservation. 
I have read Hibner over and over and over again 
and it seems to me that the Judge was trying to make 
a distinction, Your Honor. He starts out and the 
Court, 
" The right of the Indians to occupy, 
use and sell both their lands and water is 
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now recogni zed as this view is sus-
tained in the case of Skeem v. United 
States. " 
In other words , t he all ottees had the l and , they 
had the water and they were entitled to sell it, 
and , such being the case, the purchaser of such 
land and the water right acquires, as under other 
sal es, the title and rights held by the Indian, 
and that there shoul d be awarded to such purchaser 
the same character of water right with equal 
priority as those of the Indians. 
Now , unless I'm reading this like an insurance 
policy where it gives you everything on the front 
page and takes it away in s mall print , the Court 
has made a very significant statement that puts 
the Waltons in the same priority, same character 
of water right, as the person from whom they pur-
chased it, to wit, the successors back to the 
United States Government. 
It is true, the Court goes on and states, 
that this water right changes after it is owned 
by the successor non-Indian, but I think if Your 
Honor will read the case carefully, the Court is 
trying to distinguish there in terms of the 
successor's right between other non-Indian water 
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users a s opposed t o t he Tribe . 
If Waltons acquired the same character water 
right with equal priority fro m the Tribe, how can 
the Tri be come back through the Government or itself 
31 years later , however many ·years later, and say , 
by the way , we sold you the l and . Yo u paid a fair 
price f o r it . The indivi dual Indians go t a fair 
price for it . They took t he money to invest as they 
chose , but , by the way , we now own i t again without 
anything else happening. 
It is not what t he court is saying. I f Wa lton 
wants to go out and compete with another non-Indian 
water user, he is going t o have to stand on t he same 
footing as any other no n-In di an water user under t he 
doctrine of appropriation . He can ' t s it on his land 
for 30 years a s opposed to another non- Indian water 
user and say , by the way , I have an Indian water 
right . You h a ve to q uit using it . I am n o t going 
to exercise that right . That is different than sayi ng 
he can ' t claim t he same character and priority of 
water as opposed to the man , or the entity from who m 
he acquired t hat wat er right , to wit, the Indian, 
to wit , t he United Sta tes Gover nment , and the cas e 
does not, the Hi bner case, does not present the 
Indian and the successor to an Indian in an opposing 
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position . It sets out, first , the I ndians ' water 
rights, and t hen i t sets out the non -- the successor 
to the Indian right, and then the third phase of the 
decision is entitled defendants adjudicated under the 
state water right s who were not successors to 
allottees. Read in that context, I think the decision 
makes a lot of sense. I t says there is a vested 
water right . The successor gets it. As between he 
and the Indian, he is equal. As between he and non-
Indian water users who have to abide by the doctrine 
of prior appropriation he is governed and must compete 
with them on an equal footing. It makes rational 
sense in terms of what he bought and how he compet es 
with non - Indian users. 
Even if Your Honor does not accept that 
interpretation and analysis of the Hibner case, t he 
Hibner case sti l l stands for the proposition that 
water put to use with reasonable di l igence after it 
came out of trust status is entitled to t he doctrine 
of relation back with priority back to the creation 
of the reservation. In that case, we believe that 
truly raises a factual issue which under the 
circumst ances here in terms of the technology at the 
time the land came out of trust statu s , in terms of 
irrigation practices common in the vicinity , in terms 
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of the availability of power in such things as 
electric pumps, it is reasonable to assume that the 
land, even as late as 1948, was put to use with 
reasonable diligence i n light of the circumstances 
and we would ask that that is a factual issue that 
woul d overcome a motion for summary judgment. 
Finally , I would like to - - this argument 
broaches the motion for dismissal again. We anticipate 
testimony in this case to show that there is at least 
10 , 000 acre- feet a year flowing through this system 
that we are told is short of water, and that 10 , 000 
acre- feet a year comes down through Omak Creek which 
actual ly crosses a portion of the land in question 
and it is stil l going to be our position, Your Honor , 
that summary judgment is not appropriate because if 
there is 10 , 000 acre - feet , there are inconsequential 
users downstream in Omak Creek f r om the point it 
crosses the land in question in this lawsuit , that 
that water has to be put to use . All the cases we 
have cited in our briefs, U. S. v . Alexander, Mcintire 
v. U. S., Hibner, Winters, all state that even though 
the Indian may be adjudicated to have a prior right 
to somebody, to the extent they do not put the water 
to beneficial appl ication , other users may use it . 
So we are strongly asserting that there are other 
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facts that this Court is going to have to seriously 
consider and if we are goi~g to talk about 10,000 
acre-feet a year in Omak Creek being avail able to 
this system, we again assert that there are additional 
parties that need to be brought into this action, for 
to a llow that water to run out to sea while another 
person is in j eopardy of being put out of business 
and is livelihood, defies rationality. 
Thank you . 
THE COURT: Mr. Burchette , do you have 
rebuttal? 
MR . BURCHETTE : Your Honor , I would like to 
seek the indulgence of the Court to allow me to 
graphically show, as best I can, what we were talking 
about with respect to what the nature o f what these 
water rights are. I think that from \vhat we have 
heard and f rom the reaction that I got from the 
Court, there is some confusion. I think it is so 
important that I would like to take that opportunity, 
if I might. 
THE COURT: You may. 
MR. BURCHETTE : Your Honor, let us assume 
this is an Indian reservation. Now, as we understand 
it, a reserve right for the Indian reservation is 
predicated on the uses for which the reservation was 
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created irrespective of allotments, but in 1887 we 
created allotments. In creating allotments , each 
allottee, obviously, was going to have to share in 
whatever the reserve right was for the reservation. 
When Congress passed the General Al lotment Act 
they certainly recognized that there may be a prob l em 
when there is insufficient water to go around as 
between the Indians on the reservation, so they 
passed 25 U.S.C. 381 and said, Mr. Secretary , you 
are authorized to pass these rules and regulations 
to insure that there is equal distribution of water 
among the Indians on the reservation. Indians 
within the allotment act would obviously have to 
mean the allottees. 
Also, Congress was fully aware of the fact that 
when they passed the General Allotment Act that 
sooner or later there were going to be non-Indians 
who were purchasing these lands. Now, assuming that 
a ll of these squares that I have drawn in this 
exhibit are now owned by Indians and the land is 
held in trust by the United States. When the land 
and this is going back to your question, Your Honor 
ordinarily, or. generally speaking , when the land is 
removed from trust status, that is when the Indian 
is going to sell it to a non-Indian because otherwise 
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it wouldn't make a great deal of sense f or him to 
remove it from trust status because of taxation 
problems and because he would lose the trust 
responsibility of the United States if he did sell 
it. That is not to say that there aren't some 
instances in which an Indian may own land in which 
there is no trust relationship, but I submit that 
those are very much exceptions to the rule. So, 
understanding that, generally speaking, as I said 
be f ore , when an Indian decides to take it out of 
trust, he is at that moment selling it to a non-
Indian. 
Okay, let 's assume that a non-Indian purchases 
this land. It is no longer in trust, an Indian 
has sold it and this is trust, and let's assume 
also, Your Honor , t hat there is -- let 's say there 
is 1,000 acre-feet of water which is needed or which 
has been set aside as reserve water rights for the 
entire reservation . Obviously, they are going to 
have to share that 1,000 acre-feet somehow. That 
means all the trust property is going to have to 
share it. When the Indian sells the property to 
the Indian -- excuse me -- when the Indian sells 
t he property to the non-Indian, he sell s what he 
has at the time of the conveyance. If the Indian 
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is not using any water, does that mean that he is , 
for some unknown reason , selling a non-Indian a 
reserve water right to whatever might be utilized 
on that particular allotment, assmning that allotment 
is in trust , now going out of trust . 
Let ' s assume that this trustee right here was 
using 20 acres. He was irrigating 20 acres. He 
sells the land to a non - Indian. That non-Indian 
under t he scenario that the United States sets out 
would receive a portion , whatever the pro rata share 
of the thousand acre- feet is , to irrigate the 20 acres 
of land that the Indian was irrigating at the time of 
the conveyance with the priority date as of the date 
of the creat ion o f t he reservation. Subsequent to 
that time, now that this is owned by a non-Indian , 
he wants to irrigate 40 additional acres of l and 
which he does . We submit that if he irrigates the 
40 acres of land he would be obtaining his water 
right to irrigate that 40 acres pursuant to the 
doctrine of prior appropriation but he still has 
a pro rata s hare of t he reserve right to irrigate 
this 20 acres. Now, in a water short year he may 
not get enough to irrigate 20 acres of reserve 
land, much less this 40 acres of appropriative land 
which the Secretary under 381 would have the obligation 
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to equally distribute the waters . If there are only 
500 acre-feet available, then perhaps he would only 
get one-half or 10 acre-feet of his reserve right. 
I think that what we are saying in this regard, 
Your Honor , it fits in with-- it just makes sense 
to us as to why the Secretary was given the authority 
he was given because how can the Secretary determine 
what the equitable pro rata share of this reserve 
water right is going to be if he doesn ' t have the 
jurisdiction to determine what the non-Indian use is 
going to be. It just doesn't make sense. And by the 
same token, let ' s assume that we have a non- Indian 
off the Reservation who purchases some property . 
He ' s going to get a water right at the time of the 
conveyance. Why should he get any more? Why should 
this non-Indian appropriated on the Reservation get 
any more than the person that he is buying the land 
from has? This is why we disagree with Hibner. 
Hibner says that the individual is going to get a 
pro rata share, say, of what the Indian had at the 
time of the conveyance and then he is going to be 
given a reasonable time to irrigate some more land, 
whatever that might be. That is not consistent 
with general rules of sale of property or water rights . 
You get what you get at the time of the conveyance, 
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and the speculation that Hibner is talking about 
doesn ' t make logical sense when you talk about 
conveyances. That is why we say when the land is 
sold by that Indian to that non-Indian, he get s 
what he had at the time. 
Now, Your Honor was somewhat, it seemed to me, 
somewhat upset by the fact that if an Indian removes 
his land from trust status , then he ' s not sharing in 
the reserve water right . That might very well be 
true if the Indian was irrigating zero and he asked 
the Secretary to remove the restriction on his property 
and given him a fee patent which the Secretary would 
do after finding that the particular Indian was a 
competent Indian to handle his own affairs and sell 
his property or generally take care of himself. He 
would have no reserve right because he was not using 
anything at the time the land was brought out of 
trust status, but as I say, Your Honor, this is an 
exception to the rule. This is not generally going 
to happen, because, as I say , when he removes it from 
trust status, ordinarily he is going to be selling 
it to someone else, probably a non-Indian. 
I hope I am not confusing you any more than I 
have. 
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at this point is , you disagree with Hibner and s till 
you make the statement that when this Indian gets his 
land free from the trust , he gets it as it then stands; 
right? 
A Yes, sir . Hibner says when we convey the property --
let 's say that t here are 45 acres which are capable 
of being irrigated. At the time of the conveyance 
the Indian was, s ay , only irrigating 20 acres and as 
I read the literal interpretation of Hibner, he would 
say , well , sure, he was only irrigating 20 acres , but 
the person who purchased it might very well have a 
reserve water right for 45 acres if he decided to 
irrigate it in a period of years , and we are saying 
that that doesn't make sense in terms of real estate 
transactions, be they for land or for water, that 
that s peculation is just not in keeping . When the 
conveyance is made t he individual who buys the land 
is buying what was conveyed , 20 acres of reserve water 
right that was being used at the time of the conveyance. 
To do otherwise, it seems to me , it a lmost gives 
a potential purchaser maybe even more so than , more 
water right than , say , an Indian might have himself . 
An Indian is going to get a pro-rata share of this 
overall figure based on what he is using at the time , 
what his irrigation requirements at the time, assuming 
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that there is a water shortage, and we have to divvy 
it up, he is not going to get a right based on 45 
acres . He is not going to get a pro rata share basis 
on that . He is going to get a pro rata share of what 
he requires for his 20 acres in light of what everyone 
else needs, assuming that is the way the Secretary 
would do it to be fair to everyone . He wouldn ' t 
allocate , and that goes along with what Mr . Veeder 
was saying . If we do it otherwise, we may be taking 
and giving to one allottee most of the water . It 
wouldn ' t be an equal distribution of the water . 
THE COURT : Well , I don 't think that 
necessari l y follows. If you take the basic assumption 
that the successor in interest of the Indian allottee 
obtained the rights of the allottee , then he is going 
to be subject to the same proportionate treatment 
as the Indian owner. 
MR. BURCHETTE : But under Hibner we are 
saying we are going to give you that right that was 
conveyed plus we are going to give you whatever 
you can reasonably do in the near future, whenever 
that might be . 
I just don't -- I guess our problem with that 
language is we find it very difficult to fit into 
any general rules of water rights . 
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THE COURT : Of course , you can 't fit it in 
because by congressional edict and under the Winters 
case you have an exception to the normal water rul es. 
They have been given rights which we wouldn't recognize 
under plain , either common law or the western l aw 
appropriation. 
MR. BURCHETTE : But, Your Honor, that is 
the right , that is the entire reserve water right 
for the Reservation . We have no problem with that. 
We agree with Hibner to that point . 
THE COURT: Well, I don ' t think you two are 
as far apart as it may sound. I 'm not sure. 
MR. BURCHETTE : Well, I think that where we 
are somewhat far apart is that based upon what Mr. 
Veeder's position is , he takes the position that 
1,000 acre- feet reserve water right is owned by the 
Tribe and that the individual all ottee, if I ' m stating 
this correctl y , the individual allottee really doesn ' t 
have a water right, that it is a reserve water right 
for the Tribe . 
THE COURT : Well, --
MR. BURCHETTE: And we're saying that he 
has a pro rata share of that water right which makes 
a difference , Your Honor, when you start conveying 
the property out because if the allottee didn ' t have 
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anything, then as Mr. Price says, what value would 
this property be. He couldn't convey it to anyone 
if he had no water right to convey. 
THE COURT: Well, isn't it entirely possible 
that he has the same rights as his grantor had, which 
is a right subject to allocation in years of shortage 
by the action of the Secretary. 
MR . BURCHETTE: He would still be subject 
to that, Your Honor , but 
THE COURT: All right. 
MR. BURCHETTE : But what we are saying is 
that when the policy which underlies the reasons why 
there is a reserve right,was for the Indians. It was 
not for the non-Indians. The reserve right doctrine 
was not a reservation or implied reservation of waters 
for the benefit of non-Indians. 
THE COURT: Well, that is -- that may be the 
answer. I haven ' t I don't know yet . My problem 
with your analysis is this, that to take you literally 
in that position, then, it says to the Indian allottee 
you have a lesser right than the rest of the Indians 
because you can't pass on to your successor the right 
that you now have, and that is taking a valuable 
right away from an individual member of the tribe. 
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clarify that. 
What we are say ing that the allottee has , is a 
pro rata share of the entire reservation right which 
he can convey at the time of the conveyance. Yousee 
THE COURT : Yes . 
MR. BURCHETTE : Potentially, he can do that, 
but if at the time of the conveyance he is not using 
any water , he is not irrigating any land , what pro rata 
share of the one thousand acre-feet is he utilizing? 
THE COURT: Well , I --
MR. BURCHETTE : To put it under Mr. Price ' s 
theory, we woul d be saying to the successor to the 
allottee, the non-Indian wasn't using any water, but 
you are entitl ed to a reserve water right, a pro rata 
share of this one thousand acre-feet, and we are 
saying that the underlying principal behind the 
reserve rights doctrine did not intend for that kind 
of conveyance to take place , it would also give that 
a reserve water right, and I think the incongruity 
of it is that on a system in which you have a stream 
running through the reservat ion and you have people 
off the reservat ion who are non-Indian who purchased 
their land and this non-Indian on the reservation 
purchases it, purchases the land, at the time of the 
conveyance there is nothing to be utilized. He gets 
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a water right under Mr. Price ' s theory, a water right 
which is far more superior to this individual water 
right , off the reservation, even though the fair 
market value of the land at the time of the conveyance 
was the same . They paid the same types of fair market 
value for the property . 
THE COURT: Well, that is assuming the answer . 
That Indian may have a more valuable piece of property 
because of his reserve right as a member of the Tribe . 
He may have a more valuable piece of property because 
of the water rights than the man down the stream off 
the reservation. I think that is one of the issues 
I face in this case. 
MR . BURCHETTE : I would agree with Your 
Honor . I would just like to add one thing to that, 
and this may take some research on our part in terms 
of looking at what the conveyances and what the fair 
market value has been with property on the reservation 
as opposed to those off , but I would say historically 
it has been my understanding that the value of real 
estate on the reservation has not received any special 
valuation because of a reserve water right as opposed 
to off-reservation land . 
THE COURT : Well, I don ' t know that we can 
prove anything one way or the other because it ' s only 
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been the last few years there has been any recogni-
tion of this , of this issue . I think the situation 
here, the record here shows that Mr . Walton bought 
this land back in the ' 40 ' s and I don ' t recall that 
anybody had any fixed idea of who had the right to 
the water in the ' 40's. We are getting to within 
the last ten years o r so . The real issue and what I 
have got to ultimately determine -- well, maybe I 
have to ultimately determine -- whether or not what 
you ' re saying is true or whether the Indian allottee 
has a right greater than that of the non-Indian off 
the reservation . 
I think that is one of the problems I have got 
in this case. 
MR . BURCHETTE : Well , we certainl y take the 
position that the allottee has the potential for a 
far greater right because he has the potential for 
reserve right. There is no question about that. 
Maybe we are not disagreeing that far and I am 
making a lot more confusion out of it than I need to. 
THE COURT : That ' s \vhy I say I don ' t think 
we are as far apart as it sounds because the differ-
ence may come mainly on the question of the date 
whether you are talking about 1882 . You ' re talking 
about 1948 as far as any rights that Mr. Walton may 
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or may not have and that probably depends on how you 
read Hibner . So , go ahead. That is a problem I 
haven 't resolved yet. 
MR. BURCHETTE : Well, Your Honor , I just 
want to make one quick comment about Oliphant , and 
that would be all I would need. 
I think it has been correctly stated that that 
is a criminal case . The court specifically noted 
that they were only looking at the jurisdiction of 
tribal courts over non-Indians in criminal offenses 
on the reservation . 
If there is one thing that I glean from Oliphant , 
it seemed to me that what they were saying , in a sense, 
was that the sovereign United States was the one that 
held these lands , created these reservations, and that 
unless the tre aty or unless Congress has specifically 
vested the tribes with this particular jurisdiction , 
then it would remain with the United States . 
So, even assuming that I ' m correct in that , 
in that interpretation , the State ' s reliance on 
Oliphant would not serve to render them any jurisdic-
tion in this particular case because it would still 
reside in the United States , not withstanding the 
fact that 25 U.S. C. 381 exists , which , obviously, 
there was nothing like that in Oliphant. 
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Thank you , Your Honor. 
THE COURT : Are there other pending motions. 
I ' m not sure. Ive have covered a lot of ground here 
so far today and some of these motions kind of overlap 
each other as far as the issues are concerned . Does 
anybody have a pending motion we haven't talked about . 
MR. VEEDER : The only one that h asn ' t been 
really gone into , Your Honor , is the one about 
applicability of the state law in regard to adverse 
possession, estoppel and laches. I touched upon 
that. 
THE COURT : You touched on that. I think 
Counsel recal ls that the first day of the hearing 
on this matter I raised a question of whether there 
should be an estoppel and laches run against the 
Government and the Tribe . I still had that feeling , 
but I a m satisfied the l aw is against me in that 
regard . Some of the counsel here, I know, is aware 
that twice I have tried to run an estoppel against 
the Government and had them reversed both times and 
I guess I learned something in the process . So, I ' m 
going to have to take the po s ition against my better 
judgment that defense of laches and estoppe l is not 
available to the property owners in this case . 
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THE COURT: You had an offer this morning 
of Exhibit 3 and you indicated that other counsel 
had seen copies of it, but you thought there would 
be objection to it . That is the certificate of 
ownership of allotments. You offer this? 
MR. VEEDER : Your Honor , those cases cover 
the titles for --
Are you through with this? 
MR . BURCHETTE : Yes, I'm sorry, I will get 
it down. 
MR . VEEDER: If I may just have a moment . 
Mr. Price indicated he was going to have objec-
tions . 
MR . ROE: Your Honor, have you decided to 
not hear further on any of the discussion that has 
just taken place with regard to these motions? I 
would like to make two points. 
THE COURT: I don't want to cut anybody 
off . That's the whole purpose we are hearing this 
in the interim. 
MR. ROE : May I just speak before we get 
rid of that beautiful drawing by Mr. Burchette. 
THE COURT : Go ahead . 
MR. ROE: On the whole issue of the rights 
that the Waltons acquired with regard to an allotment, 
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we have taken the position in our brief , and I didn't 
discuss it earlier, that the Hibner is on the right 
track , and I think I can explain a rational basis for 
that case . 
First of all , we take the position that there are 
reserved rights that the Secretary of the Interior 
under 25 U. S . C. 381 may allocate those reserved rights 
among the various allottees, especially dur i ng times 
of shortage , that when an Indian sells to a non- Indian , 
it leaves the federal trust and becomes owned by the 
non-Indian, the non- Indian acquires whatever the 
Indian had . What he had was a portion of that total 
reserve right that was established by the United 
States for the benefit of the Indian. 
Hibner does say that you have a period of a 
reasonable time in which to exercise that right, if 
the right wasn ' t exercised prior to or at t he time 
of the transfer. 
It seems to me that what was going on there in 
that Judge ' s mind, as I read the opinion, is the 
position we take, and that is that once that water 
right is transferred out of the federal trust along 
with real property, that the law of the state applies . 
It is now held by a non-Indian . It is severed from 
the federal trust, and what the judge was sayi~g was 
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that from now on you are going to have to live with 
the law of the state in which the transfer took place 
and what he was really reciting was a kind of a 
cornerstone of prior preparation law that if you don ' t 
exercise your rights, you lose them , and he gave a 
right to exercise , a time in which he could reasonably 
take to exercise any unexercised right the Indian 
had not exercised prior to the transfer . 
That is exactly the same type of concept that 
shows up in the case of Brown v . Chase in which Your 
Honor is familiar when he was on the State Supreme 
Court and that is that we have always had a quarrel 
about the problem of what happens in 1917 when we 
tried to cut up riparian rights. In many respects 
a reserved water right has similarities with riparian 
rights and what I think is going on here is we have 
a transiti o n out of a federal system into some other 
system , namely the state system. So , when the non-
Indian acquires that reserved right , the state water 
laws apply and the law of the state of Washington 
beginning in 1967 was that if you don ' t exercise 
your rights within a five - year period , you forfeit 
them regardless of your intent . 
I think what that judge is trying to_ get at 
is that the non-Indian did have a reserved right and 
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it was very broad and it wasn't limited by the amount 
that his predecessor had exercised of that right, 
but once it did transfer into this non-federal domain, 
then the water law of the state of Idaho where that 
case arose, applied and I think that you will find 
that the state of Idaho water laws recite that sort 
of a concept. Now , you still have an image in your 
mind of Mr. Burchette ' s drawing. The other point that 
I should make, and I think Mr. Burchette was making 
and which supports the position of the state of 
Washington with regard to this whole excess water 
theory that we have, excess waters doctrine , and 
that is he said that I wish it was still there 
but he did mention that the individual non-Indian 
that acquired that water right could exercise , I 
think he said, 20 acre-feet or whatever his measure 
was . He said he would like to -- what does he have 
to rely on - - what law do you rely on if you want 
to expand to the 40, and he said the prior appropri-
ation doctrine . What are we talking about? Prior 
appropriation doctrine is a law, a common law and 
statutory law, combination developed in the western 
United States, and they are talking about state law, 
and that is exactly, Your Honor, the point that I 
was trying to make at the outset . If anyone wants 
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to establish water rights to those excess waters, 
excess to the requirements to satisfy reserved rights, 
you look to the law otherwise available and that is 
prior appropriation law in the state of Washington 
and most of the other states i n the West . 
I just wanted t o make those two points because I 
think, I hope it c l arifies your thinking on where the 
state of Washington is on this whole case. 
Thank you very much. 
THE COURT: All right . 
MR. VEEDER: J ust one word . Just so the 
Tribes will have one word out of the lawsuit they 
brought, neither Hibner nor Skeem cases have any 
relationship whatever to this lawsuit. Those allotments 
were outside of the reservation . They are covered by 
a separate and specific statute that has no applicabi-
lity whatever here . 
Now, I attached to the brief that I filed with 
Your Honor Exhibits A , B and C and in the Exhibits A, 
B, and C Your Honor wi ll obser ve that the allotments 
in Hibner were o u tside of the Fort Hall Reservation, 
that there is no relationship whatever with the 
circumstance here, that a spec i fic proviso, Article VI 
of t he agreement independently entered into about 
these allotments outside o f the land provided for 
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water rights for those people, and I respectfully 
submit that we should not be permitted, nor s hould 
the Colville Confederated Tribe be confronted with 
a misrepr esentation of the Federal District Court 
case in t he state of Idaho that has nothing whatever 
to do with t he c ircumstances prevailing here . 
No w, I renewed my offer on that 3 , Yo ur Honor . 
All the titles are there . Every document i s t here 
plus leases for a ten - year period entered into by 
each of the allottees with the Tribe with the 
agreement that the Tribe would represent the allottees 
in this litigation . 
THE COURT : Well , now , you have offered 
3 but let me see what these are . 
You are o ffering , Counsel , Exhibit 3 , together 
wi t h Exhib its 3- l through - 4 , sub ? 
MR. VEEDER : That is right. You wi l l h a v e 
526 , the title resides in the Tribe . They have 
acquired that from the Pioneer Educational Soc iety . 
THE COURT : I understand. 
MR . VEEDER : Allotment 892 is held by 
several allottees and they have all signed the leases . 
Allotment 901 is owned, I think, entirely or very 
largely by Mr . Sampson who is in the cour troom , 
and 903 i s another one of those fragmented heirships , 
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Your Honor, but they have all signed the leases for 
10 years and they have agreed to be represented by 
the Colvil l e Confederated Tribes in this litigation. 
THE COURT: The Tribe has offered Plaintiff 's 
Exhibit 3 together with 3-1 through 3-4. Any 
objections? 
MR. PRICE: I have no objection, Your Honor , 
except I would like somebody available to identify 
them for introduction purposes so that I can inquire 
about matters in there relating to the fact that 
apparently these leases were just obtained during 
the break, the recess that we have held , where it 
states t hat the leases were primarily to strengthen 
the suit against Waltons and limits the acreage 
that can be put under cultivation in certain respects 
in 3-3 to forty - two and a half acres and in Exhibit 3-4 
to 2.80 acres ,· and I would l ike to inquire specifically 
about these matters but not to object to the fact 
that they are documents. 
THE COURT: Well, Counsel has a right to 
voir dire on the offer . Do you have anyone? 
MR . VEEDER: vJell, I can -- Mr . Tonasket 
is the Chairman of the Tribe and I would like to call 
him , if I may , on this. I thought there was agreement 
as to the documents, Your Honor. 
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THE COURT : If he wishes to voir di r e, he 
should have that right, so you may put the witness 
on the stand . 
MEL TONASKET , witness herein , having been 
previously s worn on oath, 
testified as follows: 
THE COURT: You were previously sworn in 
the same case. You are still under oath. 
THE WITNESS : Yes , sir . 
MR . VEEDER : Now, Mr . Price has examined 
the documents and I am making the offer of the 
documents . 
THE COURT : He may voir dire thi's witness . 
17 VOIR DIRE EXAMINATION 
18 BY MR . PRICE : 
19 
20 
21 
22 
23 
24 
25 
Q Mr. Tonasket , for Allotment S-892 there was a 
modification agreement as a part of that exhibit 
which purports to extend the term of the lease 
for a period of ten years . Are you familiar with 
the modi fication agreement? 
A I am famil iar with the modification agreement . I 
haven ' t read the lease . It was enacted when I was 
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A 
Q 
A 
Q 
A 
back in Washington, D. C. 
Apparently attached to this 
MR . PRICE: If I may approach the wit ness , 
Your Honor . 
THE COURT: You may. 
Attached to the modification document is a letter 
which apparently is a form letter sent out to t he 
landowners , the a l lottees , describing the reason 
for the modification ; is that correct? 
Yes , sir . 
And it suggests in the second paragraph that the 
property in the Omak Lake area was leased mainly 
to strengthen the Tribe ' s suit against the Waltons 
for water rights ; is that correct? 
Yes . 
And in what regard would this modification stre~gthen 
a lawsuit against the defendant, Waltons? 
The length of time of the lease was the primary 
issue . 
There were two primary issues, if I might say, 
one was the term of the lease . Some of the leases 
were getting very short and also the decision of 
representing the individual landowners in this case . 
MR . VEEDER: Well, Counsel, I ' m not being 
critical at a l l of what you just said, but this 
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language is not there about the benefit -- to the 
benefit of the litigation. I think that is e xtremely 
important. 
THE COURT : Counsel is on voir dire . If he 
makes --
MR. VEEDER : Well , I just didn ' t know where 
he got the statement . 
MR . PRICE : Mr . Veeder , would you care to 
read the exhibit , please . 
I think that Mr . Tonasket correctly stated the 
document. 
MR. VEEDER: Well , he 's on voir dire and 
I ' m perfectly willing to let him go ahead , but it 
doesn ' t say that . 
THE COURT : Go ahead . 
Q (By Mr. Price) Mr. Watson, maybe my eyes are 
deceiving me. 
A No, I ' m Tonasket. Mr. Watson is over there . 
Q Excuse me , Mr . Tonasket . 
Would you read the first s entence of the second 
paragraph on this letter that is attached to the 
exhibit . 
A Okay . It says , l etter dated March 2nd . 
Q March 6 . 
A March 6. I'm as bad as you . The property in the 
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Omak Lake area was leased mainly to strengthen the 
Tribe ' s suit against the Waltons for water rights . 
Q Okay. There is nothing in this document that purports 
to relate to the Paschal Sherman School or the need 
for the Paschal Sherman School; is there? 
A I haven ' t read the whole letter. I don ' t know . 
Q I think you would agree that if you would read it 
there is not . 
Now, in connection with the acreage that the 
Tribe -- by the way, was the U. S. Government signatory 
to this document in any way? 
A I looked at who signed that letter and it was Sharon 
Redthunder , who is the Realty Officer for the Bureau 
of Indian Affairs . I don ' t know what other signatures 
are on there . There is some other signatures on the 
bottom but I never had time to look to see who they 
were. 
Q Now , how many acres were you limited to the number 
of acres that could be put to cultivation pursuant to 
this lease agreement? 
A Not that I am personally aware of, just that document 
that you had me look at the last time I was on the 
stand. 
Q There is a modification of the original lease agreement 
and calling your attention to the original lease 
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agreement, does it talk about acres put to irrigation 
or not to exceed 45 acres on Allotment 892 ? 
A On this document it does, yes . 
Q Thank you . 
So, t he Tr ibe is limited in the amount of water 
that it can beneficially apply for irrigation purposes 
with respect to 892? 
MR. VEEDER : Objection . The question calls 
for a conclusion on the part of the witness. 
THE COURT: Sustained . 
Q (By Mr . Price) Calling your attention to Exhibit 3- 3, 
Mr . Tonasket , relating to Allotment S- 901 , does the 
original lease limit the amount of cultivated acreage 
to forty - two and a half acres? 
A 42 
MR. VEEDER: Object again , Your Honor . It 
calls for a legal conclusion. There h as been an 
amendment and modification. I think the witness 
I think the document has to stand as an instrument 
here . Counsel has had the full opportunity to review 
it. He and I reviewed it yesterday . There are --
the acreage in there is spelled out. I think it may 
call for a legal decision by Your Honor, but I submit 
that this witness should not be called upon to make 
the decision. 
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THE COURT : Well, I'm going to sustain the 
objection , but not on those grounds . I think this 
exceeds voir dire. 
MR . PRICE : Your Honor, I did examine the 
exhibits yesterday and the point is that one of the 
exhibits does increase the acreage to 62 . 80. That 
is 3-4, but 3-3 on Allotment 901, there is no such 
representation in it . 
THE COURT : Well, on voir dire , you merely 
go into the foundation, whether this is a properly 
executed document . Whether this witness knows that, 
I don ' t know . 
Q (By Mr . Price) Were the amendments to these lease 
agreements on all the exhibits , on all of the allot-
ments for the purpose of strengthening the suit 
against the Waltons? 
A Partly . The other -- there is two answers to that. 
One answer is, yes. The other answer is that after 
the investment of so much money in the irrigation 
systems , it seemed reasonable to us to extend the 
lease another ten years. 
Q Are you familiar with the extension agreements in 
Exhibit 3- 4 where Sam Sampson and Mrs . Timentwa in 
response giving their approval -- limited their 
approval in terms of they didn't want anything 
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disturbed within their allotment and "entirely against 
a pool below the granite lip." 
Do you know to what that refers? Is there a 
projected pool below the granite lip? 
A No, not that I ' m aware of. 
Q Do you have any idea whether these restrictions on 
their signing of this extension places any limitation 
on the project as it is now proposed or as it is now 
managed? 
A Not, no limitation that I'm aware of . 
MR. PRI CE : That ' s all I have, Your Honor. 
Thank you. 
THE COURT: Any other voir dire on the 
proposed exhibits? 
MR. ROE: (Nodding no.) 
THE COURT : Any other objections? 
MR. SWEENEY: No, Your Honor. 
THE COURT: Plaintiff's Exhibits 3, 3-1 
through 3-4 are each admitted. 
(Colville Exhibits 3, 3-1, 3-2, 
3- 3, 3-4 , admitted.) 
You may step down, Mr. Tonasket. 
(Witness is excused.) 
MR. VEEDER : We are ready to proceed 
no, I guess Mr. -- there is still continuing 
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cross- examination . Is that the status of it? 
THE COURT : I ' m not aware of it. I think, 
unless there is further presentation on pending motions, 
we will go to the matter of evidence . 
MR. VEEDER: We have nothing further, the 
Colville Confederated Tribes . 
THE COURT : You may proceed . I ' m not sure 
who ' s up to bat right now . 
MR . VEEDER : If memory serves me, Mr. 
Mack was up to bat. 
MR . MACK : Yes . 
THE COURT: All right, you may proceed , 
Mr . Mack . 
Let's see, you were on cross of Mr. Watson; is 
that correct? 
MR . MACK : Yes , Your Honor. 
THE COURT : All right , Mr. Watson is still 
under oath . You may proceed . 
MR . WATSON: Yes, sir. 
MR . MACK : Thank you, Your Honor . 
T . MICHAEL WATSON , witness herein , having been 
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CROSS-EXAMINATION CONTINUED 
BY MR. MACK: 
Q Mr. Watson, did your test for arriving at a figure 
of irrigable acreage for the No Name Creek Val l ey 
include any element of feasibility of irrigation? 
A I did not test the feas i bility of the irrigat ion 
system in an economic sense, Mr. Mack. 
Q Well, that wasn 't my question, although that was 
an answer to my second question . 
J.Vly question was , did your test for coming up 
with an irrigable acreage f igure include the 
feasibility of irrigation? 
A Certainly it did . 
Q But that test for feasibility did not include 
economic feasibility; that is correct? 
A I believe that Mr . Corke testified with regard to 
the feasibility determinations. 
Q I ' m sorry, I'm not asking what Mr . Corke testified 
to. I ' m asking you whether within your knowledge 
the test, the feasibility you just testified to 
included economic factors . 
A The test that I just testified to i ncluded feasibility 
factors? 
Q Let me ask you this . Your anticipatory answer to 
my --
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MR. VEEDER: Are you withdrawing your original 
question? 
THE COURT: Let him answer the question. 
MR . MACK : May I rephrase it, Your Honor. 
Q Your anticipatory answer to my first question is that 
you did not consider economic factors , as I understand 
your answer, in determining irrigable acres. Now, is 
that correct? 
That is yes or no . Is that correct or is it 
incorrect? 
A Well, I'm confused by your question becaus e you are 
saying my test of feasibility , and in my first answer 
to your first question I was tryi~g to define by what 
you meant feasibility, and certainl y I made no 
economic test of feasibility. When you say feasibility, 
what , specifically , are you asking in that regard? 
Q We l l, Mr . Watson, no economic factor entered i nto 
your decision as to which acres were irrigable and 
which acres were not i isn ' t that correct? 
A No. 
Q No , that isn ' t cor rect , or no, it did not enter? 
A No , those factors did not ent er into the investigation 
that I conducted. 
Q Fine. Did you use any land classification of any 
federal acreage s uch as the Soil Conservation Service 
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or the United States Bureau of Reclamation in your 
determination of which acres were irrigable in this 
valley , or did you compare the acres that you 
determined were irrigable with tests performed by 
those agencies? 
A I did not perform those classifications . 
Q Did you compare the results you came up with with 
the classifications used by those agencies ? 
A I did not compare. I did not come up with results. 
I did not compare those results with classifications 
of other agencies . 
MR. VEEDER : Your Honor, I think to save 
some time, we are going to call a witness strictly 
on the basis of land classifications. It is going 
to be a witness going strictly into the question of 
that and this goes beyond the scope of the d i r ect 
examination of Mr. Watson. 
THE COURT: Counsel , that is immaterial to 
the question he is asking about what this witness 
considered . 
You may proceed. 
MR . MACK : Thank you , Your Honor . 
Q Now, Mr . Watson, paraphrasing your earlier testimony, 
it was that no physical or economic there were 
no physical or economic limitations of developing 
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the lands actually developed by the Tribe in the No 
Name Creek Valley, and as I understand it, you have 
not performed any economic studies comparing the 
efficiencies in irrigating that acreage of the system 
you devised with any other possible water delivery 
system; have you? 
A I just didn't understand your question, Mr. Mack . 
Q Have you performed any economic studies comparing 
the efficiencies of the system you devised for delivery 
of water to lands farmed by the Tribe in the No Name 
Creek Valley with any other possible water de l ivery 
systems or plans that could be devised for this area? 
A I don ' t know what the efficiency of the sys t em has 
to do with the economic feasibility. 
Q Well, that wasn ' t my question. Can I take it that 
you have made no economic comparisons, that is, 
between-- when I use "economic , " I mean costs and 
benefits between the system you devised for water 
de livery in the No Name Creek Valley and any other 
systems , conceivable systems t hat coul d be used 
for water delivery? 
A Yes, you can take that . 
Q Thank you. 
Now, Mr . Watson, is the Peters observation wel l 
affected by pumping in the Colville Irrigation Well 
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No . l as well as the Paschal Sherman well? 
A The elevation in the Peters observation well is 
affected by the Walton irrigation well, the Colville 
No . 2 irrigation well, the Colville No. l irrigation 
well, and the Paschal Sherman irrigation well . 
Q It is affected by all of those ; isn ' t that correct? 
A Yes, it is . 
Q Now, is the Peters observation well a better observa-
tion well for your purposes than any other well in 
the area? 
A It depends on the purpose that you define . 
Q Well, for the purposes for which you testified before 
we broke . In other words, with regard to all of 
the exhibits which have as one of their main reference 
points water elevations in the Peters observation 
well . 
A Yes. 
Q And for your conclusion as to the amount o f water 
available in the aquifer, is that the best observation 
well or better observation well than any others for 
those purposes? 
A It ' s an observation well that is the best for relating 
all the various hydrologic factors that are taking 
place in that aquifer, the discharge from the spring 
zone, the gradual rise and fall of the aquifer under 
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natural conditions . The other wells in the aquifer 
in addition to the Peters observation well behave 
very similarly under natural conditions, under condi-
tions of no pumping, so that when you look at the 
characteristics of the Peters observation well during 
a period of no pumping, the behavior that is exhibited 
in that we l l is also exhibited in the other we l ls . 
Q How about during periods of pumping? Does the Peters 
observation well behave similarly to the other 
observation wells? 
A It does in many respects. 
Q And in some respects it does not? 
A That is absolutely true . 
Q Now, Mr. Watson, in coming up with your figures for 
water duty or the figures you have accepted for water 
duty in the No Name Creek Valley for the raising of 
alfalfa, am I correct in understanding that you did 
not consider any actual amounts of waters utilized 
by Mr. Walton or by any other irrigators in the 
vicinity for the raising of a crop such as alfalfa? 
A Until the end of 1977 I did not have any idea how 
much water Mr. Walton was using . I certainly 
recognized that Mr. Walton was drawing on a very 
small amount of water supply that was available for 
all parties in this litigation . 
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Q But you did not use any actual use figures , any water 
actually used for the raising of alfalfa in the area 
in coming up with your water duty figure ; isn ' t that 
correct? 
A I did not know what Mr. Walton was using and I did 
not , prior t o the 1 977 irrigation season , use any 
information from Mr . Walton because it was not availab~ 
and I did not use any information from Mr . Walton in 
arriving at the water duty or diversion requirement 
figures . 
Q Or from anyone else, isn ' t that correct , not only 
from I"ir . Walton? 
A From anyone else, I don ' t know by whom you mean. 
Q Well , anyone else within say, a five-mile radius of 
that area who raises alfalfa; you didn ' t use any 
actual water use figures? 
A No , I did not . 
Q Thank you . 
Now, there was testimony earlier and by earlier 
I mean the previous weeks, about Colville Irrigation 
Well No . l and the variation in measurements made by 
the United States Geological Survey of the water 
level in that well as compared to your notion of 
what the water level was in that well . 
Let me ask you this : Did you measure the water 
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in the Colville irrigation well yourself , Colville 
No . 1? 
A No, I did not . 
Q Do you know who did measure it on behalf of your 
consulting firm? 
A Yes , I do . 
Q Who did? 
A Kaczmarek . Mr. Kaczmarek has taken measurements in 
that well, I believe . 
Q And what was the period , if you have any idea of it, 
in which the U.S . G. S. ' s allegedly inaccurate measure-
ments covered for that well? 
A What was the period that the inaccurate U.S .G.S. 
measurements covered? 
Q Yes . 
A I have to go back to the exhibit on that to refresh 
my memory . 
Q Well, pleas e do, whichever one it was. Is it there? 
A No , it is not . It would be of the 33 series . 
MR. VEEDER : I ask that the witness be 
permitted to get that exhibit, Your Honor . 
THE COURT : Yes, he may , if he wants to 
identify which one he needs . 
MR. 1'1ACK : Your Honor , I might just say 
for what it's worth , I have read the transcript , and 
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Q 
Q 
A 
Q 
I often see what I have said wrong . On page 830 of 
the transcript in asking a question , I am quoted as 
saying that I assumed the Omak Creek leakage figure 
provided for by the U.S.G . S. was an inaccurate figure. 
I did not mean to say that a t the time, for what it's 
worth. I realize I wasn't testifying. 
HR . VEEDER : Could Counsel give us a 
citation so we can revise. 
THE COURT : Can you identify the exhibit 
that the witness needs. 
THE WITNESS: It's 33-11. 
MR . MACK: Page 830. 
'I'HE COURT: 33-11? 
(By l'-1r . Mack) I f you have a general idea, that is 
fine for me. If you don ' t 
(Exhibit is put on easel. ) 
MR . MACK : Thank you. 
THE COURT: Proceed. 
(By Hr. Mack) The period for which you have doubts 
or you -- l et me put it this way: The period for 
which you believe the U.S.G . S . figures are inaccurate 
is what period? 
'I'he period is from A~gust 16 thro~gh September 27, 
1977 , as shown on Colville Exhibit No. 33-ll . 
And is that the only period for which you bel ieve 
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the U. S . G.S. readin · s in that well a r e inaccurate? 
No, t here is at lea~t one additional period also in 
1977 and that would be on April 20, 1977. 
Just on Apri l 20? 
I have no knowledge o f any other inaccuracies. 
Do you know how man\ times that water leve l in that 
well was measured in 1977 by your consulting firm? 
No . In fact, I don ' t know that i t was measur ed by 
my consulti~g firm ct all in 1977 . 
Are there anyone el~e ' s measurements you are relying 
on for believing the U.S.G. S. figures were inacc urate? 
No. 
Well, that is all I really want to know. Thank you. 
Now, Mr . Watsor, did you help to make the 
decision about the celivery of water for the Lahonton 
cutthroat trout fistery? 
What decision'? 
We l l, the decision to deliver it . in the manner it 
was delivered and ir the amounts it was delivered? 
No, I did not . 
You didn't participate in that at all? 
I participated but not ln the decision . 
You were consulted ~y whoever made that decision? 
We discussed it, yes . 
Well, who made that decision? 
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A The decision was the responsibili t y of Dr . Cook in 
con j unction with the Colville Confederated Tribes. 
Q Were you ever consul t ed as to the best source of 
water for delivery for t he Lahonton fishery? 
A I think the only source o f water for delivery to the 
Lahontan fishery is the waters of the No Name Creek 
basin, namely, the surface stream of No Name Creek . 
Q Were you ever consulted as to t h e possible use of 
groundwater to be delivered for that fishery? 
A The groundwater and the surface water of No Name 
Creek are essentially the same . The groundwater 
discharges into the surface stream of No Name Creek. 
Q Yes , and weren ' t the groundwater withdrawals contri-
buted to the creek flow so as to serve the Lahonton 
fishery; isn' t that correct? 
A Withdrawals from the No Name Creek aquifer were made 
and discharged t o the nat ural channel of No Name 
Creek in the south half of Allotment 89 2 
Q And were you c onsu lted --
A -- for the purpose of delivering water to Allotments 
901 and 903 for t h e purposes of irrigation as wel l 
as for the Lahonton cutthroat fishery. 
Q And were you ever consulted as to the site at which 
groundwater should be withdrawn for delivery in 
that scheme of things? 
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A I don ' t recall the specific consultation to determine 
the source of supply other than that the source would 
be the No Name Creek aquifer during periods when 
there was insufficient water in the stream for the 
purposes of irrigation and the Lahontan cutthroat 
fishery below the granite lip at the north end of 
Allotment 901. 
Q Now, Mr . Watson, you have developed what you refer 
to, as I understand it, a " firm supply " figure, of 
550 acre-feet for this system, and from that figure 
you have also derived figures of inflow into this 
system from Omak Creek leakage and I understand 
your difficulty with that word " leakage" and a figure 
for precipitate -- recharge from precipitation; isn ' t 
that correct? 
A Yes, that is correct. 
Q Now, if your 550 acre-feet figure is wrong, would it 
naturally follow that either one· or both of the 
other two figures is in error also , by the other two 
figure s, I mean the contribution from Omak Creek 
leakage and the contribution from recharge from 
precipitation? 
A I don't have any basis to determine that the 550 
acre-feet is in error . 
Q Well, I'm not asking you whether you believe it is 
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in error, I assume you don ' t, but I am asking you if 
it were to be in error, if it were to be wrong, 
doesn 't it naturally follow that one or both of the 
other two figures would also be in error? 
A To me this seems like a frolic , I guess , Mr. Mack , 
but, obviously, if the total water supply is in error 
purely in the hypothetical situation that you set 
up -- if the total figure is in error, then one of 
the components would definitely be in error. 
Q Have you done any study or investigation or come to 
any opinion as to the amount of time it takes for 
precipitation falling in the watershed which you have 
defined to enter the groundwater system or enter the 
aquifer ? 
A Have I done those studies? 
Q Yes. 
A I have given that consideration , yes . 
Q What type of consideration have you given that? 
A I have given it a qualitative consideration. I have 
examined the period of time that it takes the aquifer 
to respond to certain precipitation events when there 
are periods of runoff taking place in the stream. 
I have examined the rise in the water level in the 
aquifer to determine if there is any correlation . 
Q Well, do you have any opinion as to how long that 
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takes? 
A In my opinion, it is a very rapid process taking a 
period of anywhere from a few hours in certain portions 
of the aquifer up to several days, and then I think 
that the process continues in the areas where the 
surface is separated from the water table significantly, 
and I think that the total contribution from precipita-
tion runoff in those areas may take months and even 
over a period of the irrigation system. 
Q Just so I can quantify it a little more, when you say 
several days, are you speaking in the realm of about 
a week or some thing like that at t h e outside? 
A Well, I'm saying from several hours in some places 
up to several months in others. 
Q Several months? 
A Months . 
Q Now, did your consulting firm ever perform a study 
to arrive at a watershed boundary for Omak Lake? 
A I believe, Mr . Mack, that we did a t one time outline 
on a topographic map the watershed boundary of Omak 
Lake. 
Q Yes, and when you say "we," who do you mean by we? 
A Well, you referred to my company and I am sure that 
there were -- I'm reasonably sure and I'm not totally 
sure -- that someone in my company under my direction 
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did determine the watershed boundary of Omak Creek . 
Is that - - did you say --
Q I said Omak Lake. 
MR. VEEDER : Lake . 
A Yes , and that is what I was referring to. 
Q Not the creek . 
A That is correct. 
Q Have they done one for Omak Creek a l so ? 
A Not to my knowledge . 
Q Just Omak Lake? 
A Yes . 
Q And that was under your direction? 
A That may ha ve been under my direction if i t was 
performed and I don ' t precisely remember . 
Q But you have s een such a thing? 
A I be l ieve t hat I have seen such a thing. 
Q Di d you e ver h a ve a n y cause to compar e the watershed 
boundary you have drawn for No Name Creek Va l ley with 
the northern part of the watershed boundary drawn by 
your firm fo r Omak Lake? 
A I -- I don ' t know how to compare the two because I 
don ' t remember the first . 
Q Well , you never made - - well , then , let me ask you 
this : You never sought out the Omak Lake watershed 
boundary , no rthern part of it , to compare i t with t he 
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watershed boundary you devised for No Name Creek 
Valley; is that correct? 
A No , and I will tell you another thing, Mr . Mack . 
If such a map of Omak Lake was prepared, it was 
prepared very early in this investigation and any 
delineation would have been based strictly on 
topographic divide without any consideration of 
the intense geologic investigations that were under-
taken subsequent to that preparation . 
Q You got more subtle later on; isn ' t that correct? 
A It got more intense 
MR. VEEDER : I didn ' t hear the question. 
Q (By Mr . Mack) The question was, you got more subtle 
later on as you studied it ; isn ' t that correct? 
MR. VEEDER: More subtle? 
MR . MACK: Subtle . 
A We became more intense in our investigations. 
Q Now , Mr . Watson, the wells drilled for the Tribe for 
irrigation purposes , who determined the depths at 
which those wells would be drilled? 
A I don 't know . 
Q You didn ' t have anything to do with that? 
A No , I did not . 
Q Do you know who determined the pump settings for those 
wells? 
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A No, I do not . 
Q You didn't have anything to do with that? 
A Only in the pump setting on the Colville No. 1 
irrigation well which went dry during the 1977 
irrigation season . 
Q Who set that one? 
A I was responsibl e for determining the depth at which 
that we l l would be set. 
Q The pump would be set? 
A The depth at which the pump would be set in the well , 
yes , that is correct. 
Q Now, does the leakage from Omak Creek vary from time 
to time during the year, that is, does it vary 
seasonally , does it vary from month to month , from 
week to week? 
A If you are using the term leakage synonymous l y with 
percolation from the creek or infiltration --
Q Or infiltration, any of those three is fine with me . 
A In my opinion, Omak Creek is a relatively constant 
contribution . It is a natural contribution to the 
No Name Creek aquifer . There may be minor variations 
in the contribution during certain periods of time, 
but it is a relatively constant contribution . 
Q And that goes for all seasons of the year? 
A Yes . 
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Q Now, Mr . Watson, were you employed by the Colville 
Confederated Tribes at the same time to study the 
No Name Creek watershed area to devise a water delivery 
system for that area to in some respects manage that 
water delivery system and to prepare for this litiga-
tion? 
A My responsibilities were to determine the water suppl y 
in the No Name Creek basin, determine the water 
requirements . I was also given the additional 
responsibilities of managing the operation of the 
water in the No Name Creek aquifer and stream 
subsequent to the July 14 , 1976, order of this Court . 
Our responsibilities were also to assist in the 
design of parts of the irrigation system that had 
not been completed prior to the time that we were 
engaged . 
Q Well, you covered everything I asked except the last 
one. At the same time were you also employed to 
prepare for this litigation? 
A We gathered facts throughout this whole process and 
those facts are being used in this litigation. 
Q They have made up your exhibits , haven ' t they? 
A Yes, they have . 
Q With regard to the precipitation records, you used 
data from two different stations for your period 
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from -- what is it , 1909 to 1978? 
A From 1909 to 1978 I used the Omak and Omak 2 
Northwest Weather Stations . 
Q And what were the - - do you know the years in which 
those two stations, relatively, operated? 
A Yes, the Omak Station operated from 1909 to about 
1955 . There was an overlap in the record and I 
can ' t remember the precise date, and I can get 
that for you very easily, Mr. Mack. 
Q Well, that's all right. Just go ahead. 
A And the Omak 2 Northwest Station operated from 
1948 , 1945 to 1948 forward . 
Q Do you know how far apart t hose are, miles , those 
two stations, the sites of those two stations? 
A The weather stations are two miles apart . Omak is 
located at Omak, and Omak 2 Northwest, the 2 designates 
2 miles northwest of Omak. 
Q Is there a difference in elevation between those two 
stations? 
A I would assume there is, yes . 
Q Well, do you know there is? 
A I have not been to the Omak 2 Northwest Weat her 
Station or the Omak Weather Station. 
Q Well, I didn ' t ask you if you ' ve ever been there . 
Have you ever seen any elevation figures for those 
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two stations? 
A No, I haven't. 
Q Did you make any attempt to determine in using the 
data from those two stations whether there was any 
difference in the elevation between those two 
stations? 
A No, I did not. 
Q Didn't make any difference to you? 
A No . 
Q Did you correlate the data from the first station 
with that from the second or did you simply combine 
the two without making any correlative adjustments 
to the figures? 
A I combined the two without making any correlations 
except for the fact that these are both in a very 
low precipitation area regardl ess of how far they 
are apart or what elevation. Within a two mile 
radius of Omak there is not any substantial change 
in elevation or in pre cipitation and there was no 
reason to make that kind of a correlation. 
Q In other words , you did not correlate t he data except 
on a one to one basis. You didn ' t make any 
adjustments in one set of data as compared to the 
other? 
A I did not make any adjustments in the two sets o f 
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data . 
Q Thank you . Now, Mr . Watson, you did not consider the 
use of wate rs from Omak Creek for the irrigation of 
any land in the No Name Creek Valley ; did you? 
A The previous testimony, Mr . Mack 
Q Well, did you or didn ' t you? 
A Yes, I did. 
Q Is it physically possible to use waters from Omak 
Creek for the irrigation of lands in the No Name 
Creek Valley? 
MR. VEEDER : Object to the question, Your 
Honor. It goes beyond the scope of the direct 
examination, and I think it goes beyond the purview 
o f this case. As we said before, the pretrial order, 
and this case proceeded upon the predicate that the 
subject matter of the case as spelled out in the 
pretrial order, is limited to the right to use of 
waters in No Name Creek, and I respectfully submit 
that the question goes beyond the jurisdiction of 
this Court, this proceeding. 
THE COURT: This is on cross- examination . 
You can answer . 
Q (By Mr . Mack) Do you remember the question? 
A No . 
Q Is it physically possible to use waters from Omak 
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Creek for the irrigation of lands in No Name Creek 
Valley? 
A Well, yes, it is, and the answer to the previous 
question that I gave you was yes because we are now 
using - - we have in the 1976-77 irrigation season 
used water from Omak Creek that is infiltrated to 
the No Name Creek aquifer nat urally from that stream. 
Q The Tribe has used such waters , hasn ' t it, for 
irrigati~g its land? 
A I'm talking about in the No Name Creek Basin. 
Q Yes , that ' s right , and haven ' t they used such water , 
just as you said, from Omak Creek? 
A The Tribe, on Allotments 526, on 892, on 901 and 903, 
have used water t hat was contributed naturally from 
Omak Creek to the No Name Creek aquifer. 
Q You are speaking about groundwaters contributed from 
infiltration f rom Omak Creek , are you not? You are 
not speaking about surface waters. 
A Yes , and that has been the thought in my mind in t he 
answer to all of your questions. 
Q Well, let me ask you this : Did you ever consider it 
possible let me ask you this : Is it physicall y 
possible to use surface waters from Omak Creek for 
the irrigation of land in the No Name Creek Valley? 
A I t is physically possible, Mr. Mack, to use water 
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from the Okanogan River in the No Name Creek basin. 
Q Well, that is an answer to a question I didn't ask . 
Is it physically possible to use waters from Omak 
Creek for the irrigation of land in the No Name Creek 
Valley? 
A Yes, it is , just as it is from the Okanogan River . 
Q Did you consider at any point in devising y our s ystem 
of feasibi l ity of using waters in that manner? 
A From the Okanogan River? 
Q No, from Omak Creek, Mr. Watson. I ' m not concerned 
right now with the Okanogan River. 
A No, we did not consider the use of water from Omak 
Creek. That is a completely separate stream system 
with the exception of the amount of water that is 
contributed naturally to the No Name Creek aquifer. 
Q So , you never considered the feasibility of us ing 
that ; did you? 
A There was no sense in considering the feasibility. 
The feasibility considers --
Q Well, you 
~1R . VEEDER : Just a moment . He is arguing 
with the witness . 
THE COURT : Let him finish his answer . 
MR . MACK : Thank you . 
A Feasibility has to take into consideration the water 
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rights of the Omak Creek watershed and the uses within 
that watershed and in the opinion of the Colville 
Confederated Tribes , it was infeasible to use water 
from Omak Creek in the No Name Creek basin . 
Q Well, you personally have made a study of the water 
rights for usage of the Omak Creek waters? 
A I personally have not made such a study . 
Q Mr. Watson, I take it , then , that you did not consider 
the feasibility of using surface waters from Omak 
Creek in the irrigation of any lands in the No Name 
Creek Valley . 
A I have to repeat my previous answer , Mr . Mack . 
Q That won't answer my question , though . I take it 
that you did not consider at any time the feasibility 
of using surface waters from Omak Creek for the 
irrigation of l ands in the No Name Creek Valley? 
A I considered it to the extent that I recognized that 
there were large acreagesof irrigable l and in the 
Omak Creek watershed both upstream and downstream 
from the No Name Creek basin and that there was 
insufficient water supply in the Omak Creek basin to 
satisfy the existing and future uses of water in that 
basin and from that standpoint , it was totally 
infeasible to consider the utilization of Omak Creek 
water in the No Name Creek basin . 
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Q And is it correct that save for that, save for what 
you have just said , you made no study of feasibility 
of using those waters or studies of relative cost 
of using those waters for delivery on lands of No 
Name Creek Valley as opposed to the cost of the system 
you devised? 
MR . VEEDER : I ask for a standing objection 
to the attempt by Counsel to bring in the waters of 
Omak Creek and I think that I have asked for that 
earlier, and I want to renew the request that this 
whole line of testimony goes far beyond the scope of 
this proceeding. 
THE COURT : Objection overruled . 
HR . MACK: Thank you. 
Q Do you remember the question? 
A I made no - - I made no economic feasibility analysis 
of using the waters from Omak Creek in the No Name 
Creek basin, but, as I previously testified , the 
consideration was given to the fact that there was 
far more demand for water in the Omak Creek watershed 
than water supply and it made consideration of that 
quantity of water in any manner totally infeasible 
in the No Name Creek basin . 
Q And I just want to nail this down , and that was your 
feasibility study? Save for that , except for t hat , 
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you made no other study? I don ' t care whether y ou' re 
talking about economics or physical possibi l ities of 
delivery or anythi ng else. Except for what you just 
said, you made no further study? 
That is absolutely correct . 
Thank you, Mr. Watson. 
MR . MACK: That is all I have , Your Honor. 
THE COURT : I believe that completes the 
cross of Mr . Watson . Redire c t? 
MR . VEEDER : Yes, Your Honor . 
12 REDIRECT EXAMINATION 
U BY MR . VEEDER: 
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Q Mr. Watson, would you step to the exhibit which is 
marked 25- 1 , flip this over and 
THE COURT: Would the Bailiff find the 
pointer for the witness , pleas e . 
Q (By Mr . Veeder) -- state into the record with 
precision what is depicted and represented on that 
exhibit and who prepared the exhibit and relate it 
back to t he exhibit marked 25 that was admitted at 
the last proceeding . 
A Yes, sir. 
The exhibit was prepared under my direction. 
The exhibit is t itled 1977 Projection Elevation of 
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groundwater , Peters observation well. The correlation 
of this exhibit with the exhibit that was previously 
admitted , and I'm referring to Colville Exhibit 25-1, 
the relationship of this exhibit is that is provides 
the same information that was provided on Colville 
Exhibit 25-1 with the exception of additional notes 
f or clarity and a comparison of the actual rise in 
water l evel s from February 3 , 1978 , with the projection 
of water levels to about the lOth to the 15th of 
April , 1978. 
Now, as a complete and precise explanation of 
this exhibit , I would like to point out that the 
water levels shown on the exhibit is the water level 
beginning in 1975, in July, and extending through 
1975 , and through 1976, to about April 27, 1976, 
at which time the irrigation season began in that 
area, and the upper black line as it extends through 
1976 depicts the fall in the 1976 calendar year 
due to the irrigation withdrawals. The water level 
reached a low in 1976 in September and that was at 
the completion of the irrigation season and discontinu-
ation of pumping from the aquifer . 
Then the 1976- 1977 rise in the aquifer water 
level is shown beginning in early September continuing 
through the calendar year 1976 and on into about the 
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lOth of April, 1977. From the lOth of April , 1977, 
the black line shows the 1977 decline of aquifer water 
levels which extended all the way through November 7, 
1977 . At that point on the exhibit , the November 7, 
1977, water level as measured in the Peters observation 
well was transposed to the November 7, 1976 calendar 
year location and the rise of the water level, the 
rise in the water level in the Peters observation well, 
from November 7, 1976 -- from 1977 through February 3, 
1978, is shown by the green line from November 7 to 
February 3 . 
Now, on the previous exhibit, Colville Exhibit 
25-1 , we had shown a red line extending from February 
3, 1978, to April 10, 1978, which represents , as 
Note 2 explains, the recovery rate required to reach 
the high water level of 1977 . 
The whole purpose of this exhibit was to show 
a comparison with the 1976-1977 rise in the aquifer 
water levels, and we did that by beginning in 
November and showing the rise in water level to 
February 3 and then showing what had to take place 
by the red line for that water level to recover to 
the 1977 level at the beginning of the irrigation 
season . 
From February 3, 1978, we also showed a green 
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line which is described by Note 1 on the new exhibit 
that we are now calling Colville Exhibit 25-lA. Now, 
the green line is the projection of the water levels 
that we had given this Court during the previous 
session that showed that we expected the water level 
to rise to April 10, 1978 , to an elevation of about 
1142 . 7 feet which, as described by Note 1, would be 
the projected 1978 rise and decline of the aquifer 
water level. The declining rate of the projection 
is shown from April 10 , 1 978, in a very sharp downward 
projection through the month of Apri l into May and 
ending as described at the location labeled Note 4 
and that is shown on Colville Exhibit 25-lA as June 
25, 1978, and at that point the water level would 
reach elevation 1132 
Q Excuse me. When you say reach the water level, be 
specific . What water level are you making reference 
to at this time? 
A Excuse me. The water level in the No Name Creek 
aquifer as measured by the Peters observation we l l . 
Q Go ahead. 
A And the water level in the Peters observation well 
at that time, based on the experience of the 1977 
year would reach elevation 1133 and that is the 
elevation that is reached at the end of July, 1 977, 
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that we are calli~g the critical water level as 
described by Note 3, Colville wells operating at 
reduced or zero capacity in 1977 . 
At the end of July, 1977 , the water level in 
No Name Creek aquifer reached a level so low that 
the wells, the Colville wells, could not operate 
at full capacity and after the 31st of July, that 
situation became worse until, by the end of the 
irrigation season , by the end of September , 197 7, 
the capability to wi t hdraw water from the wel l s 
was very sharply reduced . 
Q I hand you, Mr. Watson , exhibit marked for identifi ca-
tion 25- lB and ask you to state into the record what 
is depicted, set f orth, on that exhibit? 
A Colville Exhibit 25- lB is a series of three letters 
addressed to Mr. Robert M. Sweeney , Assistant U. S. 
Attorney, wi th copies to Richard Price, Charl es Roe, 
Fred 0. Jones, William H. Veeder, J. R. Fallquist, 
Clerk of Court. 
The letters were dated February 24, 1 978 , March 8, 
1978 and March 16, 1978, and on those occasions we 
transmitted data to these individuals which showed 
the water level elevations, the depth to water level 
as measured in a series of wel l s in the No Name Creek 
aquifer. We also transmitted i n these various letters 
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the depth of water in stream flow measuring devices 
located along No Name Creek. 
The dates of measurement as set forth in Colville 
Exhibit 25-lB are weekly measurements beginning on 
February 15 and ending on March 15 , 1978 . 
Q Were those made under your direction , Mr. Watson? 
A The measurements were made under my direction , yes, 
they were. 
MR. VEEDER : I offer in evidence the Exhibit 
25-lA, and the companion exhibits which are 25- lB, 
and -- well , the offer is made on those , Your Honor , 
at this point . 
It may be of help to the Court , I have had this 
because of the break in time , I have prepared refer-
ences as to where this Redirect is taking up , becaus e 
of the lap s e of time . 
THE COURT : Yes. 
MR . VEEDER: I thought it might be helpful 
to Your Honor . 
THE COURT : The Tribe has offered 25-lA 
and 25-lB . 
MR . PRICE : No objection . 
THE COURT : No objection from Waltons . 
How about t he State? 
MR . MACK : No objection . 
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MR. SWEENEY : No objection. 
THE COURT : Very good. Each of those 
exhibits is admitted. 
(Colvill e Exhibits 25 - lA and 
25-lB are admitted . ) 
(By Mr . Veeder) Woul d you t urn , Mr . Watson , to Exhibi t 
25 - 2, please. 
Have you compl eted your full ref erences to all 
the progressions to which you were making reference , 
Mr . Watson? 
I think that the important thing that we didn ' t cover 
so far in the explanation of this exhibit, Mr . Veeder , 
the only remaining item here , is the comparison of 
the actual water levels as of March 15. 
Please do . When I introduce 12- lB, I expect you t o 
proceed on that . Go ahead . 
Yes , sir. On March 15 the water level in t he Peters 
observation we l l which was reflective of the wat er 
l evel in t he aquifer , was at 1142 .0 feet . Now, 
previously , in the previous testimony in the previous 
session, we showed that on the basis of our projection 
we expected the water level in the No Name Creek 
aquifer to be three and a half feet lower than the 
water level in the aquifer at the beginni~g of the 
1977 irrigation season and we presente d the projection 
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and explained why we tho~ght the water level would 
be three and a half feet lower at that time and 
certainly the actual water levels that are being 
that have been observed and are represented by the 
orange line extending from February 3, 1978, to 
March 15, 1978, are very much in conformity with the 
projection that was made. 
On the basis of the information that we now 
have through March 15, 1978, we would now project 
that the water level on April 10, 1977 [sic], would 
reach an elevation of about 1143.5 feet above mean 
sea level and that would be one foot higher than the 
projected amount given previously and about two and 
a half feet lower than the water level in the aquifer 
at the start of the 1977 irrigation season . 
Predicated upon the data set forth on 25-lA and the 
data you have assembled as depicted o~ 25-lB, have 
you an opinion, Mr . Watson, as to whether there will 
be sufficient water to irrigate the presentl y 
irrigated lands of the Colville Confederated Tribes 
under the within the irrigation service area at 
the Colville Project throughout the irrigation season 
of 1978? Have you an opinion as to the availability 
of that water? 
Yes, I do. 
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And would you state into the record the opinion that 
you have on that . 
In my opinion, there is not sufficient water in the 
No Name Creek aquifer nor will there be sufficient 
water in t he No Name Creek aquifer during the 1978 
irrigation season to fully irrigate the presently 
irrigat ed lands of the Colville Confederated Tribe. 
Have you an opinion, Mr . Watson , as to whether , in 
the light of the shortage you just predicted , will 
there be water available for the irrigation of the 
lands presently or the lands that were irrigated in 
1977 by Mr . Walton? 
In my opinion, there will be no water available for 
irrigation by Mr. Walton in the No Name Creek basin 
from either the No Name Creek stream or from the 
No Name Creek aquifer . There is insufficient water 
level in the aquifer at this time to sustai n the 
presently irrigated lands of the Colville Confederated 
Tribes and providing the Colville Confederated Tribes 
with their full water requirement throughout the 
year . 
Now, Mr . Watson, I ask you to turn to Colville ' s 
Exhibit 25- 2, if you would. 
Let 's see, which one are you referring to , Mr . Veeder? 
Are you interested in 1975? 
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Q Colvil l e Confederated Tribes Exhibit 25 - 2 is Precipit a -
tion Trend . 
A Okay. 
Q And s t ate into the record what is depicted on that 
exhibit and who prepared it and the accuracy, based 
upon your personal knowledge of the data and materials 
set forth on that exhibit. 
A The exhibit was prepared under my direction. I am 
referring to Colville Exhibit 25 - 2 titled Precipitation 
Trends, 1909 to 1970 [sic ] . 
Q And would you state into the record the period t hat 
those trends relate to . 
A Yes . The period t hat is covered on Colvi lle Exhilbit 
25 - 2 is 1 909 to 19 7 7 . The lower part of the exhibit 
depicts the annual precipitation recorded at the Omak 
and Omak 2 Northwest Weather Stations beginni~g in 
1909 and extending through 1 977. The blue area shown 
throughout this entire period of time represents the 
annual prec i pitation in inches as shown on the scale , 
the graphical scal e on t h e left- hand side of the exhi-
bit . The average annual preci pitati on is also shown 
on the exhibit and the average annual precipitati on 
for this 69 year period was 11.54 i nches . 
Now, just to conti nue the explanation of the 
lower part of this exhibit , for example , in 1909 
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the first year of the record, the average -- excuse 
me, the total precipitation for that year was 12 . 37 
inches. Now, just by visual inspection it is possible 
to scan this precipitation record and see the high 
and low precipitation years that have occurred through-
out this 69 - year period, and in the early part of the 
record from 1909 up until about 1940, the precipitation 
was generally very low in comparison to the average 
of 11.54 inches throughout this entire period of time . 
In particular , 1928 , 1929 and 1930, those years 
recorded 6.93, 4 . 79, and 6.26 inches of precipitation 
respectively . 
Throughout the period from 1917 to 1936, and 
even into 1938 and ' 39 , the precipitation was 
generally very low. Since that time the precipitation 
has been of a higher trend generally. There have 
been years of extremely low precipitation such as 
1949 . Duri~g that year only 5.54 inches of precipita-
tion were recorded . 
The upper half of the exhibit shows a plot of 
three year total precipitation. 
Q Before you go on to that description , would you 
explain into the record why you have selected the 
three- year intervals, the three-year periods , and 
how do those three- year periods relate to the years 
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presently involved , 1975, '76 and ' 77? Would you 
state that into the record why those three years 
were picked or selected and how they relate to the 
circumstances with which we are now confronted , 
please . 
A Yes . The three years of precipitation that are mos t 
relevant to this proceeding are the past three years 
of precipitat ion, 1975 , 1976 and 1977. Now , 1975, 
the total precipitation was 15 . 42 inches . In 1976 , 
8.27, and in 1977, 10 . 12 . 
Q Have you an opinion as to whether those three years 
are representative of what can reasonably -- what, 
at least, has been demonstrated by the past from the 
standpoint of precipitation, Mr. Watson? 
A Well , as seen from this exhibit , there was one year 
of substantially above-average precipitation . There 
was one year of low precipitation and there was 
another year of low precipitation but not nearly 
as significant . The three years that we are looking 
at, 1975 , ' 76 and '77, are the ye ars during which 
we have record on the water levels in the No Name 
Creek aquifer and, therefore , these three years are 
extremely relevant to this proceeding . The three 
years that we talked about, 1975, 1976 and 1977, were 
average years . If you took the composite precipitation 
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for those three years, the total precipitation during 
that period of time was about thirty four and a half 
inches, something on that order, and that is very 
representat ive of the total amount of precipitat ion 
that would occur in three average years . 
Now, I observe that you have a hydrograph above your 
bar chart there, Mr . Watson. Would you state into 
the record what is depicted by that . 
Yes, it is another graphical illustration of precipita-
tion and it was intended to compare the 1975, 1976 
and 1977 accumulated precipitation with three- year 
periods throughout this period of record from 1909 
to 1977 . How does the last three years , 1975, 1976 
and 1977 , compare with other three year periods? 
Now , the plot that is given in the upper half 
of the exhibit represents the total precipitation. 
The fi rs t point at the left- hand side of the exhibit 
represents the sum of the first three years of 
precipitation , 1909, 1910 , 1911, so that the 12.37 
in 1909, the 7 . 06 in 1910 and the 9.16 inches in 
1911 add to a total precipitation of about 28.2 
inches and that first plotting point is shown in the 
upper part of the exhibit and represents accumulation 
of the first three years of precipitation. 
This was done for every three-year period from 
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1909 to 1977 and that summary is depicted in the upper 
half of the graph. 
Now, the average three-year total precipitation 
is 34.62 inches , as shown in this upper half of the 
exhibit . 
The areas that are colored brown in t h e upper 
half of the exhibit represent periods during which 
a three- year total was less than the average three-
year total . 
The green on the exhibit represents a period 
of years during which the three-year average was 
greater, the three-year total was greater than the 
three-year average . 
Now , the significance of this, then , is to show 
that there were several periods thro~ghout thi s 
record and they are fairly evenly distribut ed that 
precipitat ion was fairly well above th_e average . 
In particular , in the 1940 ' s there was a perio d of 
wet precipitation, heavy precipitation that resulted 
in quite a rise in the 
Wet precipitation , did you say? 
I said wet precipitation. I meant to say that it was 
a series of wet years and the precipitation was very 
high. 
This was the highest period in the entire record . 
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There are also periods of ext remely low precipitation 
in t he cyclic nature of t he precipitation in the early 
part of this record that was extremely low . From 
about 1 91 7 to 1937 the three- year total precipitation 
as measured at the Omak weat her stations was ext remely 
low . This was a period of ext remely dry conditions 
and there was a continuous period of years throughout 
this very long period of time that t h e precipitation 
accumulation over a three- year period did not reach 
average, and in 1928 and 1929 and 1930 when the 
precipitation during thi s three- year period was about 
17 inches total, a little bit more than 1 7 inches , 
the total 
Q That is the aggregat e t hat was 17 inches? 
A The aggregate , the total precipitation for thi s t hree-
year period, 192 8, ' 29 and ' 30 , was about 1 7-plus 
inches and that resulted in a signi ficant lowering 
of the accumulation of precipitation during this 
period of time . 
Q How does that compare wi t h t he three years to whi ch 
I just directed your attention, ' 75 , ' 76 and '77? 
A 19 75 , 1 976 and 1977, as shown in the upper half of 
the exhibit, just barely went bel ow average, so that 
the precipitation in 1928, 1929 and 1930 -- in fact, 
this extreme l y long period of t ime from 1 917 to 1937, 
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almost 20 years , during this 20-year period the three-
year accumulation of precipitation was far less than 
the three- year accumulation of precipitation that we 
have just experienced in 1975 , ' 76 and ' 77. 
MR. VEEDER: We offer in evidence the 
exhibit marked for identification 25-2 , Your Honor . 
THE COURT : Any objection? 
MR . PRICE : No objection , Your Honor. 
MR . MACK : No, Your Honor . 
MR . SWEENEY : No , Your Honor . 
THE COURT : Exhibit 25 - 2 is admitted . 
(Colville Exhibit 25-2 is 
admitted . ) 
THE COURT : Let ' s take the after noon recess 
before you continue , Counsel . So, the Court will be 
in recess 15 minutes . 
THE BAILIFF : All rise. This Court stands 
at recess for 1 5 minutes. 
(Afternoon recess is taken.) 
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THE COURT : You may continue. 
Q (By Mr. Veeder) t-1r . Wat son , would you step to t he 
ease l there and turn to Exhibit 25-3 and state into 
the record --
THE COURT : Just a moment. 25 - 3? 
MR . VEEDER : Yes, Your Honor. We don ' t 
have the small ones on t hat. We have the tabulations 
that are set forth on that exhibit and in t hat method 
it would be possibl e for Your Honor to fol l ow the 
testimony that will be elicited on this exh i b it . 
THE COURT : All right, go ahead . 
Q (By Mr. Veeder) Mr. Watson , will you step to that 
exhibit and refer to the data depicted on it . 
I would like, first, to have you refer to the 
. 66 cfs and state into the record the source of t h a t 
material , the source of those figures rath er . Then 
proceed to outline int o the record the i mportance of 
that . 66 cfs, moving across the central line there and 
allude to t he .50 c f s and proceed then to explain the 
t hrust of the exhibit relating back to the b l ock, 
statistical material, as you proceed , please, Mr . 
Watson . Would you go ahead . 
A Yes . The title of the exhi bit is Elevation of Ground-
water, Peters Observation Well. The scale on the 
left- hand side , the vertical scale on the left- hand 
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side and on the right-hand side provide the elevation 
in feet above mean sea level . The scale on the 
bottom of the exhibit is a calendar day scale beginning 
in January , 1975 and extending through December , 1978. 
The . 66 cfs, Mr. Veeder, is a measurement of the 
discharge of No Name Creek made by the United States 
Geological Survey on May 12 , 1976. 
And where was that measurement taken, Mr. Watson? 
The measurement was taken on No Name Creek at i~ . 
Walton ' s driveway . 
Would you bring down the Exhibit 8 there . I believe 
it would be helpful . It ' s the one , I think , that is 
turned up here, Mr . Watson , and refer to the point 
on Exhibit 8 for the purpose of clearly identifying 
to the Court where that measurement was made . 
The measurement was made at Mr. Walton ' s driveway 
as No Name Creek flows under the driveway and culve rt . 
The measurement was not in the culvert but was made 
in the creek near that location . The driveway is 
located in the central portion of Allotment 525 as 
shown on Colville Exhibit No . 8 and referring to the 
stream location number that has been provided on the 
previous exhibits , I believe that is stream location 
no . 10 . 
The .66 c fs was a measurement of the surface 
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flow of No Name Creek made at Mr . Walton's driveway 
on March 12, 1976. 
Q Then will you proceed with the e xplanation of the 
hydrograph as it proceeds through the rest of that 
irrigation season, proceed to the non-irrigation 
season, the recovery of the aquifer to the point where 
you get to .50, if you would, please. 
A Yes . The black line is representing the water level 
in the Peters observation well that we have discussed 
throughout the testimony, and from the measurement 
of the .66 cfs made on March 12, 19 76, the water level 
continued to decline very slightly and then at the 
beginning of the pumping season the decline took 
place at a much faster rate and through the 1976 
irrigation season to October 10 , 1976, the water 
l evel began to decline. Then on October 10 the water 
l evel began to rise . 
Q And what was the circumstance of that rise? 
A That was caused by the completion of the irrigation 
season and discontinuation of pumping from the No 
Name Creek aquifer. So, from October 10 to December 
31, 1976, represents a period of natural rise in the 
water levels in the No Name Creek aquifer and a 
recovery of the water levels into December 31, 1976. 
Now, the green area that is shown in 1976 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1042 Watson - Redirect 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
1Z 
u 
14 
15 
16 
17 
18 
19 
20 
21 
n 
23 
24 
25 
represents the decline in the water level from 
January l, 1976, to December 31, 1976 . So, the green-
shaded area in this exhibit during the year 1976 
represents the total decline in the groundwater levels 
during that year, and the total decline during that 
year was 5. 3 feet which is shown on the far right-hand 
side of the green area and it is shown in January, 
1978, but it is not intended to be time dependent 
here , it is simply intended to show the fall in the 
water level from January 1, 1976, to December 31, 
1976. 
Now, continuing, from January 1, 1977, the 
water level in the aquifer continued to rise as 
measured in the Peters observation well to the 
lOth of Apri l, 1977, at which time the pumping from 
the No Name Creek aquifer began at the beginning of 
the 1977 irrigation season and the decline very 
quickly - -
Q Before you proceed on that, what was the extent of 
the recovery in the elevation of the groundwater 
table as related to the previous year, ~4r . Watson? 
A The recovery as related to the previous year is 
depicted by the elevation of the Peters observation 
well on about April 27, 1976, which was elevation 
1148.8 feet above mean sea level and on April 10 , 
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1977, the water level in that well was 1146, so it 
was about 2 . 6 feet lower at the beginning of the 
1977 irrigation season that it had been in the 
beginning of the 1976 irrigation season . 
Q Then will you proceed and develop your testimony 
in regard to the phenomenon as disclosed by that 
hydrograph of the declining water table , Mr . Watson. 
From your . 50. 
A Yes . The . 50 cfs represents the maximum discharge 
in the No Name Creek stream as measured on No Name 
Creek at the flume below l-1r. Walton ' s surface diver-
sion. The . 50 cfs was measured in that flume on 
March 29, 1977, and was the measure of the natural 
discharge of No Name Creek at that period of time. 
Then the pumping began and the water level 
began to decline very rapidly . Before the end of 
April, 19 77, the water level had reached the leve l 
that it had ended in at the end of 1976 on December 
31 . So it took just a matter of several weeks in 
April for the water level to fall to that point . 
MR . VEEDER : I observe, Your Honor , that 
Mr . Walton can ' t see that exhibit. Would it be 
possible for him to --
MR . WALTON : I can see it . 
MR. VEEDER : You can? 
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MR . WALTON : I have looked at it. 
THE COURT : He has seen it. 
MR . VEEDER: All right, thank you . 
A From the end of April the water level began to fall 
considerably as we described previously , and by t he 
end of July , 1977 as depicted by the orange in the 
1977 calendar year the water level in the Peters 
observati on well which represented the aquifer reached 
a level so l ow that the Colville we ll s could not 
pump at ful l capacity. 
The irrigation season ended on October 6, 19 77, 
and water level continued to fal l in the Peters 
observation well to November 7, 1977, and then began 
a rise to J anuary - - well, to December 31 , 19 77 . 
Now, the yellow area as shown in the 1977 calendar 
year , then, represents the decline in the aqui fer from 
January 1, 1 977 , to December 31 , 19 77, _ and that total 
decline in water level was 9 . 3 feet, contrasted wi t h 
the decline in the water level during the previous 
12-month period in 1976 which resulted in an overall 
decl i ne o f 5.3 feet. 
Q What has been the aggregate fal l, then, down to t hat 
time , in feet, the number of feet that the water table 
declined at that time? 
A The total number of feet from January 1, 1 976, to 
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December 31 , 1977 , was 14 . 6 feet. 
Now, I ask you to turn t o the statistical data in the 
block which is in the ' 75 year and state into the 
record the source of that statistical data and express 
the meaning of that data as you perceive it , Mr. 
Watson. 
Yes . This exhibit is intended t o s how the accounting 
of water in t he acquifer from 1975 through 1977. The 
accounting was comprised of two basic components . 
We measured the total amount of spring discharge from 
the aquifer in each of the years 1975 , 19 76 and 1977. 
We also measured to the extent possible the pump 
discharges from the aquifer in the same three years 
by summing, by totaling the spring zone discharge 
and the pump discharge . Then we were able to deter-
mine the total amount of withdrawal from the aquifer 
in each 12-month period , 1975, 1976, 1977 . 
The spring zone discharge was determined by the 
relationship previously established on Colville Exhibit 
18. Colville Exhibit 1 8 showed relationship between 
the e l evation of water in the Peters observation well 
and the spring zone discharge of No Name Creek as 
measured at the point on No Name Creek bel ow Mr. 
Wal ton ' s surface diversion. 
In 1975 the accounting of water in the aquifer 
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involved the elevations of the Peters observation 
well during that entire period of time and relating 
those elevations back to Colville Exhibit 18 for the 
determination of the amount of water that was being 
discharged from the spring zone. 
So f or each month, based on the water level shown 
on this exhibit in the Peters observation well , we 
determined the amount of spring discharge and f o r 
1975 the sum of the monthly totals results in 533 
acre- feet of spring zone discharge. In 1975 there 
was very little variation in the water level in the 
No Name Creek aquifer as shown in July , as shown in 
August , and as shown in the first part of September. 
Mr . Walton was the only user of water from the No 
Name Creek aquifer. His pump was the only well t hat 
was penetrating the aquifer and the rise and fall o f 
the aquifer water leve l s in July and August and in 
earl y September reflect Mr . Walton ' s pumping, and 
they show very little influence at that time on the 
water levels in the aquifer . 
So, essentially during this period of time there 
was no decline and that ' s the reason that 1975 there 
is no dimension given to the decline, the rise or the 
fall in the aquifer. 
Q Would you proceed now to the accounting in the aquifer 
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for 1976 and the statistical data. Had you concluded 
that part of it? 
A Yes, I just wanted to add that the pump discharge in 
1975 was unknown . We assumed that it was 150 acre-feet. 
We determined that it was 150 acre-feet in 1975 based 
on the experience from the measurements of Mr. Walton ' s 
pumping in 1976 and 1977. 
So, the 150 acre-feet of pump discharge was based 
on that , bringing the total withdrawal for the 1975 
calendar year to 683 acre-feet. 
Q Now , would you proceed to the next statistical block 
there for the year 1976, Mr. Watson . 
A Following the same procedure in 1976 the spring zone 
discharge totaled 362 acre-feet . The pump discharge 
totaled 513 acre-feet and the total withdrawal carne 
to 875 acre-feet. 
Q What is the predicate for those numbers? How did you 
arrive at those? 
A The spring zone discharge was determined prior to the 
collection of records by the U.S . G.S . on the stream 
of No Name Creek. The spring zone discharge was 
determined from the relationship developed on Colville 
Exhibit 18 which is the relationship between the 
spring zone discharge and the water level elevations 
in the Peters observation well. 
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Q Now, total withdrawals were - -
A The total withdrawals were 875 acre- feet including 
the spring zone discharge and the pump discharge in 
that year. 
MR. SWEENEY : Excuse me. What year are you 
talking about with the 875 acre-feet? 
THE WITNESS : 1976. 
Q (By Mr . Veeder) Would you proceed, then, to the 
next statistical block for the 1977 season, please. 
A In 1977 the spring zone discharge totaled 145 acre-
feet. 
Q And how was that arrived at, I'1.r . Watson? 
A The spring zone discharge in 1977 was arrived at 
using the stream flow records from No Name Creek as 
collected at the flume on No Name Creek below Mr. 
Walton's surface diversion during the non-irrigation 
season and by the measurements taken during the 
irrigation season at that same point to determine 
the amount of water that was being discharged naturally 
from the spring zone when the pumps were not delivering 
water to the natural channel of No Name Creek. 
Q And that data is measured data? 
A That data is measured data. 
Q And would you proceed with the rest of your --
A The pump discharges in 1977 were 997 acre-feet and 
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the information leading to the total of 997 acre-feet 
was obtained from the meter records on each of the 
wells pumping from the No Name Creek aquifer . 
During most of 1976 meters were on the wells of 
the Colville Confederated Tribes and that pump 
discharge there also represents measured data with 
the exception of a period of time with Mr . Walton's 
well and a short period of time early in the irrigation 
season on Colville wells. 
Q Now, would you state the total withdrawal, if you would. 
A In 1977 the total withdrawal was 1142 acre-feet . 
Q Now, we have the composite figure under the heading 
of Accounting In Aquifer, 1975-1977 , and that is the 
last statistical block on Exhibit 25-3 . Would you 
state that into the record , and how you arrived at 
the conclusions on that , if you would, please. 
A Yes . The 1975 to 1977 accounting of the aquifer is 
shown in the upper right-hand corner of the exhibit 
in the 1978 portion of the calendar . The total 
withdrawals shown are 2700 acre-feet . The total 
withdrawals were determined for this three-year period 
by summing the 683 acre-feet in 1975 , 875 acre-feet 
in 1976, and the 1142 acre-feet in 1977 . This was 
the total amount of water that had been discharged 
from the No Name Creek aquifer due to natural spring 
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zone discharge and due to pumping during this three-
year period . 
Q Now, you have a heading there Storage Change . Would 
you state into the record the meaning of that? 
A Yes. 
Q As set forth in your final statistical block , please . 
A During this t hree-year period there was 14 . 6 foot 
decline in the water levels in the No Name Creek 
aquifer and this resulted in a change in storage in 
the aquifer estimated or determined at 360 acr e - feet . 
Now , this had to be --
Q Now , pleas e , I observe there t hat you have a minus 
sign in front of the 360. What does that mean to 
you? 
A The minus sign means that the storage in the aquifer 
decreased by 360 acre-feet , was reduced by 360 
acre-feet during this three- year period . In other 
words, there was more water being taken out of the 
aquifer than was coming in and the water levels fell 
as a result of that. 
Q Does that explain the 14 foot decline? Is that it , 
or what d oes that mean? 
A The 14 foot decline , the 14 . 6 foot decline in the 
aquifer is represented by the 360 acre-feet of 
reduction in storage in the aquifer . 
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Q And that i s the extent that it did not r e cover, isn 't 
that right? 
A That ' s the extent that it did not recover to the 
level that it started out in 1975 . 
Q And waht i s your total inflow , then? What does that 
mean , the 2340 as I observe it there in the area? 
A The total inflow during this three-year period of 
time is determined by subtracting the change in 
storage from the total amount of withdrawals. In 
other words, t he total inflow is 2700 acre- feet minus 
the change in storage , 360 acre- feet , which results 
in a total inflow during this period of time of 2340 
acre- feet . 
If the inflow , by way of example , -- just to 
explain this a little bit further -- if the inflow 
had been e qual to the total wi thdrawals, if the 
inf low had been 2700 acre- feet which would have equaled 
the tota l amount of withdrawal, there would have been 
no change in storage and there would have been n o 
decline in the water level in the aquifer . 
Q Now, your final items on there , you state three- year 
average inflow was 800 acre- feet and your aver age 
inflow available during the irrigation season was 
600 . Would you explain that , please . 
A Yes . The three-year average inflow is determined 
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simply by taking the total inflow , 2340 acre- feet and 
dividing by 3, the 3 being the number of years in 
this analysis. So, by dividing the total inflow, 
2340 acre- feet , by 3 , the 3-year average inflow of 
780 acre-feet was determined . This 780 acre- feet 
represents the total amount of water that was coming 
into the system during this entire period of time. 
The three- year average inflow available during the 
irrigation season was 600 acre- feet and that was 
determined b y taking the total inflow of 2340 acre-feet 
and substracting the spring zone discharge , the natural 
spring zone discharge of the aquifer during the month 
of the non- irrigation season . In other words, in 
January, February , March and October , November , 
December of each year , 1975 , 1976, and 1977 , the 
amount o f wat er that was being discharged through the 
natural channel o f No Name Creek from the aquifer , 
the natural discharge was substracted from the total 
inflow and the 600 acre- feet represents the average 
amount of water that was available for beneficial 
use for irrigation purposes during this three- year 
period , 1975 , ' 76 and ' 77 . 
MR . VEEDER : Vle offer in evidence Colville 
Exhibit 25 - 3 . 
MR. SWEENEY : No objection. 
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THE COURT : Mr. Price? 
MR. PRICE : No objection , Your Honor . 
THE COURT : 25-3 is admitted . 
(Colville Exhibit 25- 3 is 
admitted . ) 
Q (By r~lr . Veeder) Now , Mr . Watson , would you remove 
25-3 and pro ceed on to Exhibit 25-4 . 
Would you proceed to state into the record and 
explain to the record what you have developed there 
as what you referred to as a water budget evaluation 
of parameters and please tell us what parameters 
mean and proceed to explain the exhibit . 
MR. SWEENEY : Coul d you tell us the exhibit 
number? 
MR . VEEDER : Well , we would like to use 
United States Exhibit No . 3- A, but I unders t and you 
object 
MR . SWEENEY : I would object rather 
strenuously. 
THE COURT : It ' s 25 - 4. 
MR . VEEDER : Yes , Your Honor , that is 25-4 . 
I was attempting a littl e humor with the Gover nment 
but he doesn ' t think it ' s funny . 
THE COURT : Proceed . 
A Colville Exhibit 25-4 is entitled Water Budget , 
WAYNE C. LENHART 
COURT REPO R TER 
SPO K A N E, WASH INGT ON 
PAGE 1054 Watson - Redirect 
1 
2 
4 
5 
6 
7 
• 
9 
10 
11 
12 
u 
14 
15 
16 
17 
11 
19 
10 
11 
11 
2J 
24 
25 
Evaluation of Parameters . The parameters that are 
referred to in this exhibit are the parameters that 
were identified by the United States in setting up 
the water budget for the No Name Creek Basin, and 
the parameters as shown at the top of the exhibit are 
the same parameters that were shown in U.S.A. Exhibit 
No. 1 and I believe there was U. S.A. Exhibit No. 3 
that was very similar to this exhibit. 
Q Well, is it not identical with this exhibit , Mr. 
Watson, except for the numbers that you have set 
forth in the right hand column; isn ' t that right? 
A Yes , the content of this exhibit is precisely the 
same as U.S. A. Exhibit No. 3 with the exception of 
the numbers that have been provided to represent the 
estimates that have been made on behalf of the 
Colvilles for the same parameters that were defined 
by the U. S. Geological Survey . 
Q Would you push down the end of that exhibit. Mr . 
Walton can ' t see it, I don ' t believe. 0ust turn it 
down . 
A Can you see that? I know that is in your way . 
MR. VEEDER : Can you see it now, Mr . 
Walton? 
MR . PRICE: He can ' t hear you. 
THE COURT : Go ahead . He can move if he 
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needs to . 
MR. VEEDER: All right . 
Q Would you explain , using your contrasting numbers, as 
shown in the right-hand column particularly with 
reference to the irrigation season, April, 1977-
September, 1977, and in regard to each item please 
state into the record if you are referring to the 
Omak Creek "leakage," state what that number is as 
you perceive it to be and how you arrived at that, 
Mr. Watson. 
A Yes. Referring to Colville Exhibit No. 25-4 and to 
the section of the exhibit in the center labeled 
April, 1977 to September, 1977 on the left-hand side 
of this set of columns , each parameter is identified 
and under April through September, 1977 both the 
U.S . G. S. , which refers to the United States Geological 
Survey, and the Col ville determinations of those 
parameters are given . The first parameter that i s 
identified on this exhibit is OCL which, defined at 
the top of the exhibit, is Omak Creek leakage . 
Q And what substitute language have you used for 
leakage , Mr. Watson? 
A The substitute language that I feel is far more 
appropriate than leakage is percolation or infiltra-
tion. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1056 Watson - Redirect 
1 
4 
5 
C5 
7 
8 
9 
10 
11 
u 
u 
14 
15 
1C5 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q And percolation from where -- Omak Creek? 
A Percolation from Omak Creek, yes. 
Q All right , proceed, then, would you. 
A OCL is given by the U.S .G.S . as 254 acre-feet. The 
Colville extimate that I made was 188 acre-feet . 
Q And how did you arrive at that number? 
A I arrived at that number by determining -- I determined 
in 1977 that there were two periods of time when the 
water level in the No Name Creek aquifer was equal. 
In other words, on January 31, 1977, the water level 
in the No Name Creek aquifer was essentially the 
same as the water level on April 19 , 1977. Now, the 
significance of that period of time is that the 
water level in the aquifer did not change and, there-
fore , the inflow to the aquifer as recharged from 
all sources and the outflow had to be equal because 
there was no change in the water level in the aquifer 
either up or down , the amount of water that was 
coming into the aquifer had to be equal to the amount 
that was being discharged. 
So, during this period of time from January 31, 
1977 to April 19 , 1977, I measured the total amount 
of outflow from the aquifer and that resulted in an 
estimation of the amount of water being infiltrated 
from Omak Creek under natural conditions of .54 cfs, 
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and that value is equivalent to 180 acre- feet that 
is given for the period April, 1977 to September , 
1977 . 
Q And that figure is contrasted with . 8 ; is that correct , 
to arrive at the 254? 
A That figure is contrasted with . 8. The . 54 c f s --
Q Is your numb er . 
A Is my nunilier and that is contrasted with the . 8 cfs 
given in the U. S.G . S. report in the No Name Creek 
Valley, U. S.A. Exhibit No . 3 . 
Q Would you proceed rapidly on down through the rest 
of this statistical material . Where you find 
disparities , explain those . Where you set the 
question marks , explain those. I observe that the 
pumping is quite a disparity between the numbers of 
the U. S . G.S . and yours , 971 for U.S.G . S . and 996 
you have set forth there , but please expl ain one of 
those very rapidly , each column, woul d you . 
A Yes . Each column, the next value , the next parameter 
given by the U. S . G. S . is R which is recharge for 
precipitation and the U.S . G.S. had estimated 93 and 
I had made a determination that the runoff from 
precipitation during this period of time was 21 
acre-feet and that was based on measurements made 
in the No Name Creek basin , measured run- off in the 
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No Name Creek basin . 
Q And where were those measurements made? 
A The measurements were made between No Name Creek 
below Mr . Walton ' s surface diversion and No Name 
Creek at the granite lip flume. The measurements 
were made there and that represents 926 acres o f 
contributing watershed and the contributi ng wat ershed 
above the aquifer was used to determine the amount of 
runoff contribution. 
Q Are you aware of the source of the 93 acre-feet , 
93 as depicted by the U.S . Geological Survey? 
A It is my understanding that the 93 acre- feet was 
determined by applying a coefficient of approximately 
.2 to the total precipitation that fell on the 
watershed du ring this period of time and that that 
20 percent represents the total amount of runoff that 
would occur. So it was simply taking an estimat e 
of 20 percent times the total amount of precipitation 
and applying that to the amount of precipi ta·tion that 
fell over the area that the U.S.G . S . considered 
contributing . 
Q And that is not a measured figure, that is just an 
estimate ; right? 
A It is totally an estimated figure. It is not based 
on measurements in the No Name Creek basin . It is 
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based on estimates that have been derived from --
Q Is there a disclosure in the U.S . Geological report 
as to why or where or what circumstances resulted in 
the selection of the 20 percent going into the 
aquifer ? 
A There is not a disclosure in the U. S . G.S . report , 
U.S.A. Exhibit No . 3 , although this is the same 
procedure that was used by U.S.G.S . in one of their 
cited references in that report which was an earlier 
report done by the U. S . Geological Survey on the 
Colville Indian Reservation, I believe dated 1974. 
Q Have you an opinion as to the accuracy of that 
determination? 
A Yes, I do . 
Q And what is that opinion? 
A My opinion is that the approach is a completely 
academic approach based on estimates. 
Q Academic? 
A It ' s a --
Q Or correct? 
THE COURT : Counsel, let him answer the 
question . 
MR . VEEDER : All right. 
A It ' s a completely academic exercise based on general 
estimating procedures that are used to determine 
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amounts of runoff for various purposes and is totally 
inappropriate for the purpose of very specifically 
defining the amount of runoff that is actually 
occurring in a particular area with unique circum-
stances at any particular point in time. 
Q Would you pro ceed , then , on down with the remainder 
of the statistical material. 
A The next parameter in the exhibit is L which is 
leakage from No Name Creek . The value given by the 
U. S.G.S . was 108 acre-feet and the estimate that I 
made was 89 acre-feet . 
Q How did you predicate that estimate, Mr . Watson . 
A I predicated that measurement, that 89 acre- feet on 
measurements that were made of the amount of natural 
spring zone discharge that was being discharged to 
the natural channel of No Name Creek and knowi ng 
the total amount of water which included both natural 
discharge from the spring zone and developed water 
of the Colville Confederated Tribes , I was able to 
determine from those measurements that the amount 
of water lost to leakage was 89 acre-feet. In other 
words, it is the difference between the total 
delivered water and the natural spring zone discharge 
as measured on No Name Creek below Mr . Walton ' s 
surface diversion . 
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Q ~vould you proceed to the next i tern that you have , the 
104 as related to the 9 . 
A The next item is irrigation leakage . The U.S.G.S. 
number is 104 acre- feet and the number that I determined 
using the same approach as Mr . Cline but relying on 
measurements rather than on estimates is 9 acre-feet. 
Irrigation leakage is represented by IL on that 
exhibi t. 
Q And the next item that you have there , Omak diversion . 
A Omak diversion leakage is represented by OD . The 
value given by the U. S.G . S. is 20 acre-feet and the 
value given on the exhibit for Colville is a question 
mark. There were no measurements of the amount of 
water that was being diverted from Omak Creek and 
being discharged onto the surface in the No Name 
Creek Valley . There are no measurements of the 
amount of water that was taken from Omak Cre ek in 
that manner and that actually became a contribution 
to the No Name Creek aquifer . There are no measure-
ments of that amount of water . There is no basis for 
an estimate . 
Q Then would you proceed . I see a disparity between 
971 and 996 on the next item . 
A The next item is P, pumpage of groundwater and this 
is the only item of these total of nine parameters, 
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it is the only item in the total of nine parameters 
that was possible to measure completely directly. It 
was the only item that had meters on each of the 
points of discharge. The pumping took place from the 
Colville No. 2 irrigation well, the Colville No. 1 
irrigation well, the Paschal Sherman irrigation well 
and the Walton irrigation well , and there were meters 
on each one of those wells . The U.S.G.S. determined 
that the total amount withdrawn during 1 977 was 971 
acre-feet and using the data they had supplied me , I 
determined that the pumpage was 996 acre-feet . 
Q When you made the determination, what method did you 
use? Simple addition; is that it? 
A I made the determination simply by taking the record 
from the meter which was recorded in gallons and 
knowing the total amount of gallons at the end of the 
irrigation season and the total amount of gallons at 
the beginning of the irrigation season, I was able to 
convert that to acre-feet . 
Q Now, would you proceed on to the next item, please. 
A The next item is No Name Creek spri ng flow represented 
by NN and the values of the U.S.G . S . were 108 acre-
feet. 
Q How was that 108 determined; do you know? 
A Yes. 108 was determined based on estimates that Mr. 
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MacNish had made of the amount of natural spring 
flow in No Name Creek and these estimates were made 
during a period of time when there was developed 
water of the Colville Confederated Tribes commingled 
with natural spring discharge and apparently Mr. 
Cline , as represented in the U. S . G. S . report , u s ed 
those estimates of Mr . MacNish for determining t h a t 
quantity . 
Q And the 89 that you utilized, please . 
A The 89 acre- feet, again, was based on measurements 
of discharge, natural discharge of the spring zone , 
measurements that were taken at the flume on No Name 
Creek below Mr . Walton ' s surface diversion and we 
used observations of stream flow in the natural channel 
during the irrigation season at which time the Colville 
Confederated Tribes were not delivering developed 
water and it was possible to measure very prec isely 
the total amount of water that was being discharged 
in this natural spring flow . 
Q I observe that the final figure you have down there 
is a question mark. Would you state into the record 
the meaning of that question mark, if it has any . 
A Yes, the question mark in the last column for the 
last parameter V which is the volume of groundwater 
removed or added to storage represents an inability , 
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a r e cognition of the inability to know the volume of 
the water that was removed from the storage in the 
No Name Creek aquifer . The dimensions of the aquifer 
are uncertain, a l l the parameters that are required 
to develop the estimate of 503 acre- feet as presented 
by the U.S . G. S. are unknown with the kind of specifi-
city that would be required to develop that kind of 
a number, and recognizing that, there was no attempt 
on the part of t he Colville Confederated Tribes to 
develop a number that involved , reall y, a determination 
of the specific yiel d of the materials in the No Name 
Creek aquifer, both in a horizontal and vertical 
direction, both in an east-west direction, and a 
north-south direct ion. 
Q Mr. WatsonJ predicated upon the analysis of the water 
budget prepared by the United States Geological Survey, 
have you an opinion as to the accuracy of the 
determination that , under the operations as depicted, 
the yield of the basin would be approximatel y 1100 
acre feet, predicated on the U.S . G.S . report . 
A Yes, I have an opinion. 
Q And would you s t ate into the record that opinion. 
A In my opinion, the water budget approach of the 
U.S.G.S . is total l y unre l iable . It ' s based upon 
9 parameters of which there are only one that can be 
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accurately measured and the 9 parameters require 
a real frolic . 
Q A real what? 
A A real frolic in trying to determine each one of 
these parame t ers with specificity and adding the m 
up and balancing them, adjusting the numbers so 
that the right- hand side and the left-hand s ide of 
the equation f it , in my opinion , is a total ly 
inappropriate approach and cannot be relied upon 
in the No Name Creek basin . 
MR . VEEDER : We offer in evidence Colville 
Exhibit 25 - 4, Your Honor. 
MR . SWEENEY : We have no objection to that . 
THE COURT : State? 
MR . ~~CK : We have no objection, Your Honor. 
THE COURT : Mr . Price? 
MR . PRICE : I think all of t h i s mater ial 
has been testified to before , but if it assists in 
summarizing at this point we have no objecti on . 
THE COURT : 25-4 is admitted . 
(Colville Exhibit 25 - 4 is 
admitted . ) 
Q (By Mr . Veeder) Would you step to the easel , Mr . 
Watson , and refer , if you would, to the exhibit , 
Colville Exhibit marked for identification 13- 1 , 
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state into the. record the source. 
State into the record the title block for 1 3-1 
and under whose direction that was prepared and your 
participation in that preparation . 
The exhibit is titled Areas of Natural V~getation 
Development Adjacent to Omak and No Name Creeks . 
It is Colville Exhibit No . 1 3-1 and t he exhibit was 
prepared under my direction . 
And please allude first , to the northern extremit y 
of that exhibit and state into the r ecord what is 
depicted in what you h ave designated in green , and 
then in yellow, if you would , please . 
Yes . In the. north end of the exh ibit -- and I' m 
referring to the section of No Name Creek that l ies 
in the northwest corner of Section 16 , Townsh i p 33 
North, Range 2 7 East , and in Sections 8 and 9 of 
that same township and range. I am re.ferri~g to that 
portion of the exhibit wh ich shows t he channel of 
Omak Creek , and the channel of Omak Creek is bounded 
on this exhibit by green and yellow areas . Also 
along the creek from upstream t o downstream, in 
location the measurement points of the U. S.G.S . are 
shown by numerical values. The fi r st measurement 
point of the U. S . G. S . is labeled No. l and that i s 
the most upstream measurement point . 
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And have you looked at that from the standpoint of 
man-made or natural monument, something that can be 
identified, the County road or whatever it is , where 
it is located , please . 
Yes, this is Omak Creek at the footbridge below the 
falls. 
Below the falls on Omak Creek ; right? 
On Omak Creek. 
Go ahead . 
Below the falls and the location is given in the 
explanation as well as description of that location . 
The second measurement location is Omak Creek 
at the County road bridge as also shown in the 
explanation . I could go through the entire explana-
tion here if you wish , Mr . Veeder . 
Well , you go ahead and do that , then . 
Location No. 3 is Omak Creek at the gr~nite outcropping 
shown right in the northwest corner of Section -- of 
Allotment 525. 
THE COURT : Counsel, I think we can shorten 
this. If you are going to offer the exhibit , that 
is in evidence . All of these things are marked on 
it . 
MR . VEEDER : Well, I will go ahead and 
offer it now, Your Honor and I would like at the same 
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time to have offered in evidence 13-2 which is a 
relative exhibit. 
MR . SWEENEY : Which one is 13-l , Counsel? 
THE COURT: 13-l is this map that he has 
just been testifying about . 
MR. SWEENEY: Which one is 13-2? 
MR. VEEDER: 13-2 --
THE CLERK OF THE COURT: I don 't have those 
marked yet . 
THE COURT : Well, listen , it ' s almost 5 : 00 . 
Let ' s get rid of 13- l. We can take up 13-2 tomorrow 
so counsel can take a look at it. 
MR . SWEENEY : We haven 't seen this yet. 
THE COURT: Oh, you haven ' t seen 13-l? 
MR . SWEENEY : No. 
THE COURT: Okay. 
MR. SWEENEY: Or 13-2 either. 
THE COURT : We ' ll let those go until 
tomorrow morning. After recess counsel can examine 
the exhibits that are going to be produced first 
thing in the morning. So, case will be recessed 
until 9 : 00 a . m. 
THE BAILIFF : All rise . This Court stands 
at recess until 9 : 00 a . m. 
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